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QUESTIONS PRESENTED

1. Whether a provision of the Federal Employers’
Liability Act, 45 U.S.C. 56, authorizes a state court ad-
judicating a claim under that Act to exercise personal
jurisdiction over a non-resident defendant that is doing
business in the State.

2. Whether the Montana courts’ exercise of per-
sonal jurisdiction over petitioner, a railroad incorpo-
rated in Delaware with its principal place of business
in Texas, in an action based on injuries incurred out-
side the State, violates due process.

D
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BNSF RAILWAY CO., PETITIONER
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TO THE SUPREME COURT OF MONTANA
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AS AMICUS CURIAE SUPPORTING PETITIONER

INTEREST OF THE UNITED STATES

This case involves a state court’s assertion of gen-
eral personal jurisdiction over an out-of-state corpora-
tion to adjudicate a cause of action under the Federal
Employers’ Liability Act (FELA), 45 U.S.C. 51 et seq.
The FELA provides a federal cause of action for in-
jured railroad workers to sue their employers for
negligence. See 45 U.S.C. 51; see also, e.g., Norfolk S.
Ry. Co. v. Sorrell, 549 U.S. 158, 165 (2007). Although
courts (rather than federal agencies) administer the
FELA, 45 U.S.C. 51, the United States has an interest
in ensuring that the FELA is interpreted correctly in
order to promote the safe, economic, and efficient oper-
ation of the national railway system. Further, federal
agencies administer other federal statutes that use
language similar to that found in 45 U.S.C. 56, and the
United States has an interest in ensuring that those
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statutes are interpreted correctly. Finally, the United
States has an interest in the due-process limitations
on state court exercises of personal jurisdiction over
out-of-state corporations because of the potential ef-
fects of such rules on interstate and foreign commerce.

STATEMENT

1. In order for a state court to lawfully exercise
personal jurisdiction over a defendant in a civil suit,
two requirements must be met.

First, the defendant must be amenable to service of
summons. Omni Capital Int’l, Ltd. v. Rudolf Wolff &
Co., 484 U.S. 97, 104 (1987) (Omnz). “Absent consent,”
a defendant is amenable to service of summons only
where there is a law affirmatively “authoriz[ing] * * *
service of summons on the defendant.” Ibud.

Second, the state court’s exercise of personal juris-
diction over the defendant must comport with due
process. Goodyear Dunlop Tires Operations, S.A. v.
Brown, 564 U.S. 915, 923 (2011) (Goodyear). As a gen-
eral matter, due process requires that a defendant
“not present within the territory of the forum” have
“certain minimum contacts with [the forum] such that
the maintenance of the suit does not offend traditional
notions of fair play and substantial justice.” Interna-
tional Shoe Co. v. Washington, 326 U.S. 310, 316
(1945) (citation and internal quotation marks omitted).
The nature and quality of contacts needed for a State’s
exercise of personal jurisdiction to satisfy due process
depend on whether the state court is exercising specif-
ic jurisdiction, i.e., the limited authority to decide a
particular suit, or general jurisdiction, t.e., the author-
ity to adjudicate any and all matters involving the
defendant. See Helicopteros Nacionales de Colombia,
S.A. v. Hall, 466 U.S. 408, 414 & nn.8-9 (1984).
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This case concerns only general jurisdiction. A state
court may exercise general personal jurisdiction over
a corporation only when the State is its place of incor-
poration or its principal place of business, or the cor-
poration’s contacts with the State are otherwise so
“continuous and systematic” that the defendant is “es-
sentially at home” in that State. Goodyear, 564 U.S.
at 919; see Davmler AG v. Bauman, 134 S. Ct. 746,
760 (2014).

2. Petitioner is an interstate freight railroad net-
work. Pet. App. 17a. It is incorporated in Delaware
and maintains its principal place of business in Texas.
Id. at 39a, 48a. It operates railroad lines in 28 States,
including Montana. Id. at 39a. In Montana, petitioner
operates approximately 2700 miles of railroad track
(6% of its total mileage), employs approximately 2100
employees (5% of its total payroll), and obtains “less
than 10%” of its total revenues. Id. at 17a, 63a; J.A.
26-27, 37-41. Further, petitioner’s operations in some
of the other 27 States in which it operates are “far
greater” than its operations in Montana. Pet. App. 38a.

Respondents are Robert Nelson and the adminis-
trator of the estate of Brent Tyrrell. Nelson and Tyr-
rell both worked for petitioner in States other than
Montana. Pet. App. 2a. Nelson, a North Dakota resi-
dent, alleged that he sustained knee injuries while
working for petitioner in Washington State. Id. at 3a,
36a. The administrator of Tyrrell’s estate (his wife), who
is a South Dakota resident, alleges that Tyrrell was
exposed to carcinogenic chemicals while working in
States other than Montana and that the chemical ex-
posure caused his premature death. Id. at 3a, 42a, 49a.

3. Respondents each filed suit against petitioner in
Montana state court, bringing claims under the FELA
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for injuries sustained while working for petitioner.
Pet. App. 2a. Respondents argued that the state courts
have general personal jurisdiction over petitioner based
on its operations in Montana. Id. at 3a-4a, 38a, 63a-
64a." Petitioner moved to dismiss both cases on the
ground that due process does not permit the state
courts to exercise general personal jurisdiction over
it. Id. at 36a, 47a-48a.

Two state trial courts reached opposite conclusions
on the personal-jurisdiction issue. In Nelson’s case,
the trial court granted petitioner’s motion to dismiss,
Pet. App. 36a-40a, reasoning that it could not exercise
general personal jurisdiction over petitioner because
petitioner is not “essentially at home” in Montana, d.
at 38a-40a (relying on Daimler). Nelson appealed.

In Tyrrell’s case, the trial court denied petitioner’s
motion to dismiss, Pet. App. 47a-73a, concluding that
what it characterized as petitioner’s “substantial, con-
tinuous and systematic activities within Montana” make
it subject to general personal jurisdiction, id. at 55a;
see id. at 64a. The court certified its decision as final,
1d. at 41a-46a, and the Montana Supreme Court ac-
cepted petitioner’s appeal, id. at 34a-35a. The Mon-
tana Supreme Court then consolidated the two cases.
Id. at 2a.

4. The Montana Supreme Court held that Montana
courts may exercise general personal jurisdiction over
petitioner in both cases because petitioner is doing
business in Montana. Pet. App. 1a-19a.

! Respondents also argued that petitioner had consented to the
state courts’ exercise of personal jurisdiction over it. The Montana
Supreme Court declined to address that argument, Pet. App. 19a
n.3, and it is not before this Court.
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The Montana Supreme Court first concluded that
the FELA itself authorizes the state courts to exer-
cise personal jurisdiction over petitioner. Pet. App.
ba-15a. The court relied on 45 U.S.C. 56, which pro-
vides in pertinent part:

Under this chapter an action may be brought in
a district court of the United States, in the district
of the residence of the defendant, or in which the
cause of action arose, or in which the defendant
shall be doing business at the time of commencing
such action. The jurisdiction of the courts of the
United States under this chapter shall be concur-
rent with that of the courts of the several States.

The court read Section 56 as affirmatively authorizing
state courts to exercise personal jurisdiction over a
defendant anywhere that defendant does business. Pet.
App. 6a-9a, 14a. The court also believed that decisions
of this Court established that “railroad employees
may bring suit under the FELA wherever the railroad
is ‘doing business.”” Id. at 12a; see id. at 6a-9a, 12a-
13a. The court rejected the view that this Court’s
decision in Daimler limits the Montana courts’ exer-
cise of personal jurisdiction over petitioner; in the
court’s view, Daimler is inapposite because it “did not
involve a FELA claim or a railroad defendant.” Id. at
11a; see id. at 9a-12a.

The Montana Supreme Court then held that state
law also authorizes the state courts to exercise per-
sonal jurisdiction over petitioner. Pet. App. 15a-19a.
The court observed that Montana’s long-arm statute
permits its courts to exercise general personal juris-
diction over “[a]ll persons found within the state of
Montana,” Mont. R. Civ. P. 4(b)(1), and it concluded
that petitioner is “found within” the State because it
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has over 2000 miles of railroad track and over 2100
employees in Montana, Pet. App. 16a-17a. The court
rejected petitioner’s argument that the state courts’
exercise of general personal jurisdiction under state
law violated due process, again because it deemed
Daimler inapposite. Id. at 17a-19a.

Justice McKinnon dissented. Pet. App. 20a-33a. In
her view, the FELA does not address personal juris-
diction, and state law therefore is the source of the
state courts’ power to exercise personal jurisdiction
over petitioner. Id. at 29a-30a. That exercise of state
judicial power, she concluded, is inconsistent with the
Fourteenth Amendment’s Due Process Clause because
petitioner is not “essentially at home” in Montana. Id.
at 20a (citations omitted); see id. at 23a-25a.

SUMMARY OF ARGUMENT

The Montana Supreme Court held that the State’s
trial courts may exercise general personal jurisdiction
over a railroad defendant in Montana when the plain-
tiff brings a claim under the Federal Employers’ Lia-
bility Act, 45 U.S.C. 51 et seq., and the defendant is
doing business in the State. That is true, the court
held, even when the plaintiff is not a resident of Mon-
tana; the FELA cause of action arose outside of Mon-
tana; and the defendant is not incorporated, head-
quartered, or otherwise essentially at home in Mon-
tana. The Montana Supreme Court erred.

I. The Montana Supreme Court mistakenly inter-
preted the FELA to confer on state courts the author-
ity to exercise personal jurisdiction over any defend-
ant doing business in the State. To authorize an exer-
cise of personal jurisdiction, the FELA itself would
have to make the defendant amenable to service of
process. But the relevant provision of the FELA, 45
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U.S.C. 56, says nothing about service of process in
state courts. Instead, it prescribes rules for venue in
federal district court and provides that state and fed-
eral courts have concurrent subject-matter jurisdic-
tion over FELA actions. Section 56’s drafting history
confirms that Congress intended to address only ven-
ue and subject-matter jurisdiction when it enacted the
language at issue. The Montana Supreme Court based
its contrary holding on four of this Court’s decisions,
but none of them held that Section 56 affirmatively
authorizes a state court to exercise personal jurisdic-
tion over any defendant doing business in the State.

Although the FELA does not itself authorize the
state courts to exercise personal jurisdiction in this
case, the Montana Supreme Court held (and petitioner
does not dispute) that the state long-arm statute does.
The state courts’ exercise of personal jurisdiction based
on the state long-arm statute is subject to review
under the Due Process Clause of the Fourteenth Amend-
ment.

II. The Montana Supreme Court erred in conclud-
ing that the Fourteenth Amendment’s Due Process
Clause permits Montana state courts to exercise per-
sonal jurisdiction over petitioner. This case concerns
only general personal jurisdiction. As this Court has
explained, a state court may exercise general personal
jurisdiction over an out-of-state corporation “only when
the corporation’s affiliations with the State in which
suit is brought are so constant and pervasive ‘as to
render [it] essentially at home in the forum State.””
Daimler AG v. Bauman, 134 S. Ct. 746, 751 (2014)
(brackets in original) (quoting Goodyear Dunlop Tires
Operations, S.A. v. Brown, 564 U.S. 915, 923 (2011)).
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The Montana Supreme Court deemed that due-process
rule inapplicable, but its reasons lack merit.

Under Goodyear and Daimler, the Montana state
courts may not exercise general personal jurisdiction
over petitioner. Petitioner is not incorporated in Mon-
tana; it does not have its principal place of business in
Montana; and it is not essentially at home in Montana.
The Montana Supreme Court premised its due-process
holding on the fact that petitioner does substantial and
continuous business in Montana. But this Court has
rejected the view that doing business in a State is suf-
ficient to subject a corporate defendant to general per-
sonal jurisdiction in the State’s courts. The judgment of
the Montana Supreme Court should be reversed.

ARGUMENT

I. THE FEDERAL EMPLOYERS’ LIABILITY ACT DOES
NOT CONFER AUTHORITY ON STATE COURTS TO
EXERCISE PERSONAL JURISDICTION OVER ANY
DEFENDANT DOING BUSINESS IN THE STATE

The first requirement for a state court to exercise
personal jurisdiction over a defendant is that the de-
fendant is amenable to service of process, either be-
cause the defendant consents or because a law pro-
vides for such process. Contrary to the view of the
Montana Supreme Court, the FELA does not itself
provide for service of process in state courts. Accord-
ingly, the state courts’ exercise of personal jurisdic-
tion in this case is based only on state law, and not on
federal law.
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A. The Text Of Section 56 Does Not Affirmatively Authorize
A State Court To Assert Personal Jurisdiction Over A
Defendant

1. A court may exercise personal jurisdiction over
a defendant in a civil action only when “the procedural
requirement of service of summons” is satisfied. Om-
nt Capital Int’l, Ltd. v. Rudolf Wolff & Co., 484 U.S.
97, 104 (1987). A “summons” is a document that com-
mences a legal action and requires the defendant to
appear and answer, and “service of summons” is the
procedure by which that document is delivered to the
defendant. See, e.g., Black’s Law Dictionary 1576, 1665
(10th ed. 2014).* Through service of summons, “a
court having venue and jurisdiction of the subject mat-
ter of the suit asserts jurisdiction over the person of
the party served.” Mississippt Publishing Corp. v.
Murphree, 326 U.S. 438, 444-445 (1946).

Absent consent, service of summons may be effec-
tuated only if applicable law makes the defendant
“amenabl[le] to service of summons” by affirmatively
“authoriz[ing] * * * service of summons on the de-
fendant.” Omnz, 484 U.S. at 104. That authorization
typically takes the form of a statute or rule that ex-
pressly provides for service of process. Id. at 104-105.
In Ommnz, for example, this Court rejected the view
that a provision of the Commodity Exchange Act that
did not expressly address service of process “implicit-

2 “Service of summons” refers to service of a particular type of
document, whereas “service of process” refers more broadly to
service of several different types of documents. See Black’s Law
Dictionary 1399, 1576, 1665; see also Fed. R. Civ. P. 4, 4.1. “Ser-
vice of summons” and “service of process” often are used inter-
changeably; when used in this brief, both refer to service of a
document to bring a defendant into court to answer a lawsuit.
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ly” authorized nationwide service of process for claims
brought in federal court under that statute. Id. at
103; see 7 U.S.C. 25(c) (1982). Remarking that “Con-
gress knows how to authorize nationwide service of
process when it wants to provide for it,” the Court
declined to read such a provision into an otherwise
silent federal statute. Omnzi, 484 U.S. at 106.

2. The question here is whether the FELA itself
provides for service of summons. The relevant provi-
sion of the FELA is Section 56, which provides in
pertinent part:

Under this chapter an action may be brought in
a district court of the United States, in the district
of the residence of the defendant, or in which the
cause of action arose, or in which the defendant
shall be doing business at the time of commencing
such action. The jurisdiction of the courts of the
United States under this chapter shall be concur-
rent with that of the courts of the several States.

45 U.S.C. 56.> This language does two things: it spec-
ifies the federal judicial districts in which venue is
proper, and it authorizes concurrent state and federal
subject-matter jurisdiction over FELA actions. It does
not address personal jurisdiction because it does not
set out a “means of bringing the defendant before the
court.” Mississippi Publishing Corp., 326 U.S. at 445.

The first sentence of Section 56 quoted above “es-
tablishes venue for an action in the federal courts.”
Baltimore & Ohio R.R. v. Kepner, 314 U.S. 44, 52

3 Section 56 also includes a statute-of-limitations provision not at
issue here. See 45 U.S.C. 56 (“No action shall be maintained under
this chapter unless commenced within three years from the day
the cause of action accrued.”).
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(1941); see, e.g., Ex parte Collett, 337 U.S. 55, 60
(1949) (Section 56 “defines the proper forum” for a
federal FELA action). That language says nothing
about state courts, instead referring only to a “district
court of the United States,” meaning a federal district
court. See Southland Corp. v. Keating, 465 U.S. 1, 29
n.18 (1984) (explaining that “courts of the United States”
is a “term of art” meaning federal courts). And the
sentence provides rules for venue, not personal juris-
diction. It defines where an action “may be brought,”
language typically used to designate venue. Kepner,
314 U.S. at 56 (Frankfurter, J., dissenting) (citations
omitted) (noting that “[t]he phrasing of [Section 56] is
not unique: it follows the familiar pattern generally
employed by Congress in framing venue provisions,”
and providing examples).

The next sentence of Section 56 likewise does not
address personal jurisdiction. As this Court has rec-
ognized, it addresses subject-matter jurisdiction. See
Mondou v. New York, New Haven & Hartford R.R.
(Second Employers’ Liability Cases), 223 U.S. 1, 55-
56 (1912). The sentence says that state courts have
“concurrent” jurisdiction “under this chapter,” mean-
ing that both state and federal courts have jurisdiction
over a particular type of action—a FELA action. The
sentence says nothing about a court’s power over a
defendant, as opposed to the power to hear a certain
type of case.

3. The Montana Supreme Court erred in interpret-
ing Section 56’s text to address personal jurisdiction.
The court read the reference to “concurrent” jurisdic-
tion to refer to both subject-matter jurisdiction and
personal jurisdiction. Pet. App. 14a. But “[t]he phrase
‘concurrent jurisdiction’ is a well-known term of art
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long employed by Congress and courts to refer to
subject-matter jurisdiction.” Id. at 30a (McKinnon, J.,
dissenting) (citing statutes and cases); see Black’s
Law Dictionary 980 (first definition); see also Pet. Br.
38 (providing examples in various federal statutes).

In order to affirm the Montana Supreme Court’s
view that Section 56 authorizes a state court to exer-
cise personal jurisdiction over any defendant doing
business in the State, the Court would have to con-
clude that both the venue sentence and the subject-
matter-jurisdiction sentence refer to personal jurisdic-
tion in state courts. But such an interpretation would
override the venue sentence’s limitation to federal
courts, and it would confuse the concepts of personal
jurisdiction, subject-matter jurisdiction, and venue.
Personal jurisdiction is a court’s power to exercise
control over a defendant. See Leroy v. Great W. United
Corp., 443 U.S. 173, 180 (1979); Black’s Law Diction-
ary 982. It is different from a court’s power to hear a
certain type of action (subject-matter jurisdiction) and
the appropriate place for the action to proceed (ven-
ue). See Black’s Law Dictionary 983, 1790. The most
natural reading of Section 56 is that it addresses only
venue and subject-matter jurisdiction, and not person-
al jurisdiction. See, e.g., Barrett v. Union Pac. R.R.,
361 Or. 115, 128-129 (2017) (analyzing Section 56’s text
and concluding that it does not address personal ju-
risdiction); State ex rel. Norfolk S. Ry. Co. v. Dolan,
No. SC95514, 2017 WL 770977, at *6-*7 (Mo. Feb. 28§,
2017) (same).

4. Congress’s failure to mention service of process
in Section 56 is telling. When Congress wishes to pro-
vide for service of process, it knows how to do so. As
the Court recognized in Ommni, 484 U.S. at 103-106,
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many federal statutes provide for nationwide service
of process. See, e.g., 15 U.S.C. 22 (Clayton Act); 15
U.S.C. 53 (Federal Trade Commission enforcement
action); 15 U.S.C. 77v(a) (Securities Act of 1933); 15
U.S.C. 78aa(a) (Securities Exchange Act of 1934); 18
U.S.C. 1965(d) (Racketeer Influenced and Corrupt
Organizations Act); 29 U.S.C. 1132(e)(2) (Employee
Retirement Income Security Act of 1974); 31 U.S.C.
3732 (False Claims Act). Although the precise formu-
lations vary, these statutes generally use language ad-
dressing how “process” (or a “summons”) may be
“served.” Ibid.

Indeed, Congress used such language when it en-
acted the Clayton Act in 1914, just four years after it
added the language at issue here to the FELA. In the
Clayton Act, Congress expressly addressed both ven-
ue and personal jurisdiction, providing: “That any suit,
action, or proceeding under the antitrust laws against
a corporation may be brought not only in the judicial
district whereof it is an inhabitant, but also in any
district wherein it may be found or transacts business;
and all process in such cases may be served in the
district of which it is an inhabitant, or wherever it
may be found.” Clayton Act, ch. 323, § 12, 38 Stat. 736
(emphasis added) (current version codified at 15 U.S.C.
22). That text confirms that Congress typically uses
different language to address venue and personal ju-
risdiction, and that the way Congress authorizes an
exercise of personal jurisdiction is by making a de-
fendant amenable to service of process, not by remain-
ing “silent as to service of process.” Ommnz, 484 U.S. at
106.
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B. The History Of Section 56 Confirms That The Provision
Does Not Address Personal Jurisdiction

Section 56’s drafting history confirms that it was
designed to address only venue and subject-matter
jurisdiction, not personal jurisdiction. When the FELA
was originally enacted, it did not address either venue
or subject-matter jurisdiction. Instead, Section 6 of
the Act (the provision codified at 45 U.S.C. 56) con-
tained only a statute of limitations. Act of Apr. 22, 1908,
ch. 149, § 6, 35 Stat. 66. Shortly thereafter, two issues
arose that led Congress to amend Section 56.

1. The first issue was that venue for FELA actions
was too limited. Because the original FELA contained
no venue provision, the general federal venue statute
applied in FELA cases. Kepner, 314 U.S. at 49. That
statute “fixed the venue of [federal-question] suits in
the United States courts * * * in districts of which
the defendant was an inhabitant,” thereby requiring
injured railroad employees to “go to the possibly far
distant place of habitation of the defendant” to bring a
FELA action. Ibid.; see Act of Aug. 13, 1888, ch. 866,
§ 1, 25 Stat. 434 (U.S. Comp. Stat. 1901, at 508).

Congress added a venue provision to Section 56 to
address that concern. It read: “Under this Act an ac-
tion may be brought in a circuit court of the United
States, in the district of the residence of the defend-
ant, or in which the cause of action arose, or in which
the defendant shall be doing business at the time of
commencing such action.” Aect of Apr. 5, 1910 (1910
Act), ch. 143, § 1, 36 Stat. 291.* The legislative history
explained that this sentence was added to expand the

* Congress later substituted “district court” for “circuit court” in
this provision. Act of Mar. 3, 1911, ch. 231, § 291, 36 Stat. 1167.
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available venues for FELA actions brought in federal
court. The House Report cited two federal decisions
interpreting the federal venue statute, then explained
that the amendment was designed “to make it unnec-
essary for an injured plaintiff to proceed only in the
jurisdiction in which the defendant corporation is an
‘inhabitant.”” H.R. Rep. No. 513, 61st Cong., 2d Sess.
6 (1910) (House Report) (citing Macon Grocery Co. v.
Atlantic Coast Line R.R., 215 U.S. 501 (1910) (freight
tariff case), and Cound v. Atchison, T. & S.F. Ry. Co.,
173 F. 527 (C.C.W.D. Tex. 1909) (FELA case)). The
Senate Report adopted the House Report’s discussion
of the amendment’s purpose. S. Rep. No. 432, 61st
Cong., 2d Sess. 3-5 (1910) (Senate Report). Neither
Report said anything about personal jurisdiction. And
when this Court recounted the history of this amend-
ment in Kepner, it also concluded that the amendment
was intended to address venue in the federal courts.
See 314 U.S. at 49-50. The Court made no mention of
personal jurisdiction in the state courts.

2. The second issue that arose shortly after the
FELA’s enactment was whether state courts had the
power and obligation to hear FELA claims. In 1909,
the Connecticut Supreme Court held that Congress
intended to limit FELA claims to the federal courts
and that States had no obligation to enforce FELA
rights. Hoxie v. New York, N. H. & H. R. Co., 73 A. 754,
759-760, 762. Congress responded by adding language
to Section 56 confirming that state and federal courts
have concurrent jurisdiction over FELA actions: “The
jurisdiction of the courts of the United States under
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this Act shall be concurrent with that of the courts of
the several States.” 1910 Act § 1, 36 Stat. 291.°

The House and Senate Reports explained that this
amendment corrected the “erroneous” view of the Con-
necticut Supreme Court that a “state court is not au-
thorized and required to enforce federal statutes.”
House Report 7, 11; Senate Report 5, 9; see 45 Cong.
Rec. 2253-2254 (1910) (statement of Rep. Sterling); 45
Cong. Rec. at 3995 (statement of Sen. Borah). The
Reports explained that, although state and federal
courts always had concurrent subject-matter jurisdic-
tion over FELA actions, “no harm can come” from “an
express declaration that there is no intent on the part
of Congress to confine remedial actions brought under
the employers’ liability act to the courts of the United
States.” House Report 7; Senate Report 5. In explain-
ing the need for the amendment, the Reports dis-
cussed only jurisdiction over the subject matter—‘“cases
arising under the act” or “remedial actions brought
under the employers’ liability act,” 1bid.—and not juris-
diction over the defendant. In the Second Employers’
Liability Cases, this Court reviewed that history and
concluded that the 1910 amendment was intended to
“emphasize[]” what was already true—that federal
courts do not have exclusive subject-matter jurisdic-
tion over FELA actions. 223 U.S. at 56.

> Congress also provided that “no case arising under this Act
and brought in any state court of competent jurisdiction shall be
removed to any court of the United States.” 1910 Act § 1, 36 Stat.
291; see Miles v. Illinois Cent. R.R., 315 U.S. 698, 703 (1942)
(addressing history of this language in the House and Senate). In
1948, Congress moved that language from Section 56 to 28 U.S.C.
1445(a). See Act of June 25, 1948, ch. 646, §§ 1, 18, 62 Stat. 939,
989.
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3. According to the Montana Supreme Court, Con-
gress’s key concern in amending the FELA in 1910
was to ensure that a plaintiff could bring a FELA suit
in “the state in which he regularly resides” so he
would not have to “travel far from home to bring suit
against the railroad.” Pet. App. 14a; see Br. in Opp.
18-20. As an initial matter, such a reading of Section
56 would not assist respondents; neither of them is a
Montana resident. Pet. App. 3a, 48a. In any event, the
argument is mistaken, because Section 56 says noth-
ing about the residence of the plaintiff. See 45 U.S.C.
56. The venue provision (which does not address per-
sonal jurisdiction) refers only to places where the de-
fendant resides or is doing business (or where the cause
of action arose).

Indeed, a proposal was made in 1910 to permit a
plaintiff to bring suit in “the district of the residence
of either the plaintiff or the defendant,” the district
where the cause of action arose, or the district where
the defendant may be found. Kepner, 314 U.S. at 50
(citation omitted). But Congress rejected that proposal,
apparently over concern that “so wide a choice might
result in injustice to the carrier.” Ibid.; see 45 Cong.
Rec. at 2253 (statement of Rep. Sterling); 45 Cong.
Rec. at 2257 (statement of Rep. Burke). A similar pro-
posal was considered and rejected in 1947. See H.R.
1639, 80th Cong., 1st Sess. 1-2; see also Pope v. Atlan-
tic Coast Line R.R., 345 U.S. 379, 386-387 (1953) (re-
counting history of that proposal in the House and
Senate). And those proposals addressed only venue,
not personal jurisdiction.

The Montana Supreme Court also relied (Pet. App.
7a) on a statement by Senator Borah, who described
the 1910 venue amendment as “enabl[ing] the plaintiff
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to find the corporation at any point or place or State
where it is actually carrying on business, and there
lodge his action, if he chooses to do so.” 45 Cong. Rec.
at 4034. That description was accurate so far as it ad-
dressed venue. But Senator Borah was not purport-
ing to address personal jurisdiction; he described the
issue as one of “venue,” both in the floor debate, 1bid.,
and in the Senate Report (which he authored), Senate
Report 1, 3-4.

Relatedly, the Montana Supreme Court premised
its statutory holding on the proposition that the FELA
should be liberally interpreted in order to benefit in-
jured railroad workers. Pet. App. ba, 14a. Although
that proposition could have force in cases of statutory
ambiguity, here Section 56’s text and history refute
the suggestion that Congress intended in Section 56 to
override the regular rules for service of process in the
state courts. Accordingly, nothing in the drafting his-
tory of Section 56 suggests that Congress intended to
authorize state courts to exercise personal jurisdiction
over FELA defendants in any States where they do
business.

C. This Court’s Decisions Do Not Hold That Section 56
Affirmatively Authorizes A State Court To Exercise
Personal Jurisdiction Over A Defendant Doing Business
In The State

1. The Montana Supreme Court read four deci-
sions of this Court as supporting its statutory inter-
pretation. Pet. App. 6a-9a, 12a-13a. None of those de-
cisions held that Section 56 itself authorizes a state
court to exercise personal jurisdiction over a defend-
ant doing business in the State.

a. In Denver & Rio Grande Western Railroad v.
Terte, 284 U.S. 284 (1932) (cited at Pet. App. 12a-13a),
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the Court considered whether two railroads could be
sued in Missouri state court under the FELA when
the plaintiff was injured in Colorado and neither rail-
road was incorporated in Missouri. 284 U.S. at 285-
286. The railroads’ argument was premised on the Com-
merce Clause; they argued (under then-applicable
precedent) that the Missouri suit would unduly burden
interstate commerce. Id. at 285. This Court agreed
with respect to the Rio Grande railroad (which was
not doing business in Missouri) but disagreed with
respect to the Santa Fe railroad (which was doing busi-
ness in Missouri). Id. at 286-287. The Court grounded
its holding on two Commerce Clause decisions—
Hoffman v. Missouri ex rel. Foraker, 274 U.S. 21
(1927), and Michigan Central Railroad v. Mix, 278
U.S. 492 (1929)—not on an interpretation of Section
56. See Terte, 284 U.S. at 287.

The Court noted that the railroads had made a sec-
ond argument in the state court in Terte: that permit-
ting the Missouri suit to proceed would violate their
Fourteenth Amendment due-process rights. See 284
U.S. at 285. But the Court did not separately address
that argument in its opinion.® Rather, its holding that
“Santa Fe was properly sued in Jackson County” was
based on “the doctrine approved in * * * Foraker,” a
Commerce Clause case. Id. at 287. Moreover, even if
the Court’s decision were read to reject Santa Fe’s
due-process objection to the suit (under then-prevailing

¢ The due-process issue was not included in the questions pre-
sented in the certiorari petition in Terte. See Pet. at 6-8, Terte,
supra (No. 130). Although petitioners addressed the due-process
issue elsewhere in their petition, see id. at 9, 17-20, respondent
contended that the issue was not properly before the Court, see
Br. in Opp. at 21-22, Terte, supra (No. 130).
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due-process standards), it would not stand for the
proposition that the FELA affirmatively authorizes a
state court to exercise personal jurisdiction over a
defendant doing business in the State, because the
Court said nothing about Section 56.

b. Baltimore & Ohio Railroad v. Kepner, supra
(cited at Pet. App. 6a-7a, 12a), likewise does not sup-
port the Montana Supreme Court’s holding. The ques-
tion in Kepner was whether a state court could invoke
its general equitable powers to enjoin a FELA suit
brought in federal court in a different State on the
ground that the federal suit was inconvenient to the
railroad. 314 U.S. at 47. The Court said no. It ex-
plained that Section 56 expressly provides for venue in
the specified federal district courts, id. at 49-50, 52,
and concluded that a state court may not override that
provision, id. at 53-54.

The Montana Supreme Court relied on Kepner’'s
statement that Section 56 permits a plaintiff “to find
the corporation at any point or place or State where it
is actually carrying on business, and there lodge his
action.” Pet. App. 7a (quoting Kepner, 314 U.S. at 50,
which in turn quoted 45 Cong. Rec. at 4034 (statement
of Sen. Borah)). But the context makes clear that the
Court was referring only to venue. Kepner, 314 U.S.
at 49, 50, 52, 53, 54 (consistently defining the issue as
one of “venue”). The Court’s opinion said nothing about
the separate question of personal jurisdiction.

c. The same is true of the Court’s decision in Miles
v. Illinois Central Raitlroad, 315 U.S. 698 (1942) (cited
at Pet. App. 7a-9a). Miles addressed whether a state
court could invoke its equitable powers to enjoin a
FELA suit brought in a different state court on incon-
venience grounds. 315 U.S. at 699. This Court said
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no, explaining that Section 56 authorizes concurrent
state and federal jurisdiction over FELA cases, and so
plaintiffs have a “right to sue in state courts of proper
venue where their jurisdiction is adequate.” Id. at 704.
Again, the Court’s opinion referred repeatedly to ven-
ue, e.g., id. at 701, 702, 703, 704, and did not address
personal jurisdietion.

The Montana Supreme Court relied on the Miles
Court’s statement that “Congress has * * * permit-
tled] suits in state courts, despite the incidental bur-
den, where process may be obtained on a defendant”
doing business in those States. Pet. App. 9a (quoting
Miles, 315 U.S. at 702). That language was dicta: it
concerned a Commerce Clause objection that the Court
said was not actually presented in the case. Miles, 315
U.S. at 701-702. Further, the Court did not say that
Section 56 authorizes state court assertions of person-
al jurisdiction. To the contrary: it said that a plaintiff
may bring a FELA suit “where process may be ob-
tained,” id. at 702, i.e., where state law permits service
of process.

d. Pope v. Atlantic Coast Line Railroad, supra,
raised essentially the same issue as Miles. The rail-
road argued that one state court should be permitted
to enjoin a FELA action brought in another state
court because, following the enactment of 28 U.S.C.
1404(a) in 1948, one federal district court could trans-
fer a FELA case to another federal district court. 345
U.S. at 381, 383. This Court disagreed, explaining that
Section 1404(a) “does not speak to state courts,” and
so the holding of M1les applied. Id. at 383-384. Again,
the Court said nothing about personal jurisdiction.

The Montana Supreme Court relied on Pope’s state-
ment that Section 56 “establishes a [plaintiff’s] right
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to sue in Alabama” because the defendant railroad did
business there. Pet. App. 8a (quoting Pope, 345 U.S.
at 383). But that discussion (which cited Mziles) was
about how a plaintiff has a right to proceed in state
court under the FELA, not about the state courts’
service-of-process authority. Pope, 345 U.S. at 383.

2. To the extent that this Court’s FELA cases ad-
dress service of process, they support the conclusion
that the FELA was not intended to override state
procedural rules. In the Second Employers’ Liability
Cases, the Court stated that in enacting the FELA,
Congress was not “attempt[ing] * * * to enlarge or
regulate the jurisdiction of state courts or to control
or affect their modes of procedure.” 223 U.S. at 56.
Similarly, in Miles, the Court noted that a FELA plain-
tiff may bring suit in state court “where process may
be obtained on a defendant,” 315 U.S. at 702—not that
the FELA itself authorized or provided for such pro-
cess.

It is true that three of the decisions discussed above
(Terte, Miles, and Pope) concerned FELA suits brought
in state court in States where railroads were doing
business but were not incorporated or headquartered.
See Pope, 345 U.S. at 380-381; Miles, 315 U.S. at 699-
700; Terte, 284 U.S. at 285-286; see also McKnett v. St.
Louis & S.F. Ry. Co., 292 U.S. 230, 230, 233-234 (1934)
(cited at Br. in Opp. 16). The Montana Supreme Court
relied on that fact as evidence that this Court under-
stood Section 56 itself to authorize the state courts’
exercises of personal jurisdiction in those cases. See
Pet. App. 8a-9a, 12a-13a. But none of those cases held
that Section 56 authorizes state courts to exercise
personal jurisdiction, and the Court’s failure to ad-
dress personal jurisdiction is hardly telling, especially
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because personal jurisdiction is a waivable defense.
See Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574,
584 (1999); see also Steel Co. v. Citizens for a Better
Envt, 523 U.S. 83, 91 (1998) (no weight given to “drive-
by jurisdictional rulings”).

It may well be that the Court in those cases be-
lieved that a state court hearing a FELA case could
exercise personal jurisdiction over a defendant rail-
road doing business in the State. But that does not
mean that the Court was of the view that Section 56,
as opposed to state law, made the defendant amenable
to summons. The decisions therefore do not support
the Montana Supreme Court’s reading of Section 56.

D. Montana Law, Not The FELA, Is The Source Of The
Montana Courts’ Authority To Assert Personal Juris-
diction Over Petitioner In This Case

Because the FELA does not itself authorize a state
court to exercise personal jurisdiction over a defend-
ant, the question becomes whether state law makes
petitioner “amenab[le] to service of summons” (Omnz,
484 U.S. at 104) in this case.

Montana’s long-arm statute provides that a state
court may exercise general jurisdiction over “[a]ll
persons found within the state of Montana,” Mont. R.
Civ. P. 4(b)(1), and it defines “person” to include a “cor-
poration,” Mont. R. Civ. P. 4(a)(3). The Montana Su-
preme Court has held that a non-resident defendant is
“found within” the State of Montana when it is “physi-
cally present in the state” or has “contacts with the
state [that] are so pervasive that the party may be
deemed to be physically present within the state.”
Tackett v. Duncan, 334 P.3d 920, 925 (2014). The Mon-
tana Supreme Court found that standard met in this



24

case. Pet. App. 16a-17a. Petitioner does not challenge
that state-law holding.”

Because state law (rather than federal law) made
petitioner amenable to service of summons in this case,
the relevant constitutional limits on the courts’ exer-
cise of personal jurisdiction over petitioner are sup-
plied by the Due Process Clause of the Fourteenth
Amendment. See Daimler AG v. Bauman, 134 S. Ct.
746, 753 (2014). Accordingly, the remaining question,
discussed below, is whether the state courts’ assertion
of personal jurisdiction over petitioner pursuant to the
state long-arm statute violates due process under the
Fourteenth Amendment.

II. THE MONTANA COURTS’ ASSERTION OF GENERAL
PERSONAL JURISDICTION OVER PETITIONER
BASED ON THE STATE LONG-ARM STATUTE
VIOLATES THE DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT

The second requirement that must be satisfied for
a court to exercise personal jurisdiction over a de-
fendant is that such exercise must comport with due
process. This Court’s decisions in Goodyear and Daim-

" For FELA cases brought in federal court, service of process
generally is addressed by Federal Rule of Civil Procedure
4(k)(1)(A), which supplies the default rule for cases in which Con-
gress has provided a federal cause of action but has not provided a
special service-of-process rule. It limits the federal district court’s
exercise of personal jurisdiction to “the jurisdiction of a court of
general jurisdiction in the state where the district court is locat-
ed.” Fed. R. Civ. P. 4(k)(1)(A). Accordingly, had this case been
brought in federal district court in Montana, Montana’s long-arm
statute would have supplied the basis for exercising personal juris-
diction over the petitioner. See Daimler AG v. Bauman, 134 S. Ct.
746, 753 (2014).
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ler set out the standards for determining when a state
court’s exercise of general personal jurisdiction satis-
fies due process. Applying those standards in this case,
the Montana courts’ exercise of personal jurisdiction
over petitioner violates due process because petitioner
is not incorporated in Montana, does not have its prin-
cipal place of business in Montana, and is not other-
wise essentially at home in Montana.

A. Goodyear And Daimler Define The Due-Process
Constraints On State Courts’ Exercise Of General
Personal Jurisdiction Over Out-Of-State Defendants

1. A court’s assertion of personal jurisdiction over
a defendant “make[s] binding a judgment in perso-
nam against an individual or corporate defendant.”
International Shoe Co. v. Washington, 326 U.S. 310,
319 (1945). As a general matter, due process requires
that a defendant “not present within the territory of
the forum” have “certain minimum contacts with” the
forum so that the assertion of personal jurisdiction is
consistent with “traditional notions of fair play and
substantial justice.” Id. at 316 (citation omitted). That
limitation on a court’s authority “protects [a defend-
ant’s] liberty interest in not being subject to the bind-
ing judgments of a forum with which he has estab-
lished no meaningful contacts, ties, or relations.” Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 471-472 (1985)
(citation and internal quotation marks omitted). That
protection in turn allows potential defendants “to
structure their primary conduct with some minimum
assurance as to where that conduct will and will not
render them liable to suit.” World-Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286, 297 (1980).

In discussing the types of contacts that may permit
a forum to exercise personal jurisdiction over a de-
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fendant, the Court has distinguished between “specific
jurisdiction” and “general jurisdiction.” Daimler, 134
S. Ct. at 754 (citation omitted). Specific jurisdiction is
the exercise of personal jurisdiction over a defendant
“in a suit arising out of or related to the defendant’s
contacts with the forum.” Helicopteros Nacionales de
Colombia, S.A. v. Hall, 466 U.S. 408, 414 n.8 (1984).
General jurisdiction, or all-purpose jurisdiction, is an
exercise of personal jurisdiction over a defendant
because of the defendant’s connection to the forum.
Id. at 414 n.9. In recent years, specific jurisdiction
“has become the centerpiece of modern jurisdiction
theory, while general jurisdiction [has played] a re-
duced role.” Daimler, 134 S. Ct. at 755 (brackets in
original) (quoting Goodyear Dunlop Tires Operations,
S.A. v. Brown, 564 U.S. 915, 925 (2011)).

This case involves an exercise of general personal
jurisdiction. See Pet. App. 2a, 19a. A state court may
exercise general, all-purpose jurisdiction over an out-
of-state defendant when the defendant’s “affiliations
with the State are so continuous and systematic as to
render [the defendant] essentially at home in the
forum State.” Goodyear, 564 U.S. at 919 (internal quo-
tation marks omitted). For a corporation, the “para-
digm all-purpose forums”—the places the corporation
is “at home”—are its “place of incorporation and prin-
cipal place of business.” Dawtmler, 134 S. Ct. at 760;
see Goodyear, 564 U.S. at 924. Those places are
“unique” and “easily ascertainable,” and they “afford
plaintiffs recourse to at least one clear and certain
forum.” Daimler, 134 S. Ct. at 760. But the Court
acknowledged that, in an “exceptional case,” a corpo-
ration’s operations in a forum other than its place of
incorporation or principal place of business “may be so
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substantial and of such a nature as to render the cor-
poration at home in that State.” Id. at 761 n.19.

2. The Montana Supreme Court did not find that
petitioner is at home in Montana under the Fourteenth
Amendment standards set out in Goodyear and Daim-
ler.® Instead, the court deemed those standards inap-
plicable for a number of reasons, none of which has
merit.

First, the Montana Supreme Court stated that Good-
year and Daimler “did not involve a FELA claim or a
railroad defendant,” and concluded that this Court’s
FELA cases establish that “railroad employees may
bring suit under the FELA wherever the railroad is
‘doing business.”” Pet. App. 11a-12a. The court’s analy-
sis confuses the statutory question (whether the FELA
itself affirmatively authorizes a state court to exercise
personal jurisdiction) and the constitutional question
(whether such an exercise violates due process). As
explained above, the Montana Supreme Court was
wrong on the statutory question; this Court’s cases do
not hold that the FELA authorizes service of process
in state courts. See pp. 18-23, supra. But even if they
did, that would not answer the separate due-process
question. The cited decisions do not address due pro-
cess, see 1bid.; and such a decision would be of limited
utility because the Court applied a different due-
process standard at the time those cases were decid-
ed, see Daimler, 134 S. Ct. at 761 n.18.

Second, and relatedly, the Montana Supreme Court
suggested that Goodyear and Daimler are inapposite

8 There was “no dispute” in the courts below that petitioner’s
“affiliations with Montana are not so substantial as to render it
essentially ‘at home’ in th[e] State.” Pet. App. 23a (McKinnon, J.,
dissenting); see id. at 25a, 32a-33a (McKinnon, J., dissenting).
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because they are Fourteenth Amendment cases, and
this case involves an assertion of congressional power.
Pet. App. 12a. But as explained above, the FELA
does not address service of process in state courts,
and so this case concerns an exercise of state power,
rather than federal power. See pp. 8-24, supra; see
also pp. 31-33, infra (explaining that there is no Fifth
Amendment due-process issue in this case). Because
the Montana courts are exercising only “the State’s
coercive power,” the relevant limitation is “the Four-
teenth Amendment’s Due Process Clause.” Goodyear,
564 U.S. at 918.

Third, the Montana Supreme Court noted that the
facts of Daimler involved a foreign corporation and
petitioner is a domestic corporation. Pet. App. 1la.
But the Court’s statement of its Fourteenth Amend-
ment due-process holding applies to domestic corpora-
tions as well: “A court may assert general jurisdiction
over foreign (sister-state or foreign-country) corpora-
tions to hear any and all claims against them when
their affiliations with the State are so ‘continuous and
systematic’ as to render them essentially at home in
the forum State.” Goodyear, 564 U.S. at 919 (empha-
sis added); see Daimler, 134 S. Ct. at 754. Further,
the Court’s reasoning does not depend on whether the
corporation is foreign or domestic; it depends on the
corporation’s affiliations with the State. The point is
that, without contacts sufficient to make the corpora-
tion at home in the State, it would be unfair to make
the corporation answer for any and all claims against
it in the State’s courts. Daimler, 134 S. Ct. at 751;
Goodyear, 564 U.S. at 918-919.

Finally, respondents suggest (Br. in Opp. 8-9) that
Daimler is “beside the point” because the Montana
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Supreme Court limited its holding to FELA claims
and “did not hold that Montana state courts could
exercise general jurisdiction” over petitioner. But the
Montana Supreme Court stated its holding in terms of
“general personal jurisdiction,” Pet. App. 2a, 19a; see
1d. at 38a (“Plaintiff asserts that Montana has general,
all-purpose jurisdiction of Defendant.”), and it did not
purport to analyze specific personal jurisdiction.’

B. The Montana Courts’ Exercise Of General Personal
Jurisdiction Over Petitioner Violates Due Process

1. The Montana courts’ exercise of general person-
al jurisdiction over petitioner violates the Due Process
Clause of the Fourteenth Amendment under the stand-
ards set out in Goodyear and Daimler. Petitioner is
incorporated in Delaware. Pet. App. 3a, 39a. Peti-
tioner’s principal place of business (including its cor-
porate headquarters) is in Texas. Id. at 39a. Petition-
er is at home, and therefore subject to exercises of
general personal jurisdiction, in those two States.
Daimler, 134 S. Ct. at 760.

This is not an “exceptional case” (Daimler, 134 S. Ct.
at 761 n.19) in which a corporation may be considered
at home in a place other than its place of incorporation
or principal place of business. This case, for example,
is not like Perkins v. Benguet Consolidated Mining
Co., 342 U.S. 437 (1952) (discussed in Daimler, 134
S. Ct. at 755-756), where a company incorporated in

9 The injured workers in this case did not reside in or work for
petitioner in Montana. Accordingly, this case presents no question
of whether a state court could exercise personal jurisdiction over a
railroad if the State was the employee’s place of residence and
principal place of work in his ongoing employment relationship
with the railroad, based on a work-related injury incurred while
the employee was on assignment out of the State.
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the Philippines temporarily moved its principal place
of business to Ohio as a result of the Japanese occupa-
tion of the Philippines during World War II, «d. at
447-448. Under those circumstances, the Court con-
cluded that Ohio courts could exercise general per-
sonal jurisdiction over the company. Id. at 446-448.
Here, unlike in Perkins, petitioner’s principal place of
business is in Texas, and there is no argument that
petitioner has a surrogate headquarters in Montana.
2. The Montana Supreme Court concluded that pe-
titioner is subject to general personal jurisdiction in
Montana because it is “doing business” there. Pet.
App. 12a. But “doing business” in a State does not
make a corporation answerable for any and all claims
against it in the State’s courts. Daimler, 134 S. Ct. at
762. The “general jurisdiction inquiry does not focus
solely on the magnitude of the defendant’s in-state
contacts,” but instead “calls for an appraisal of a [de-
fendant] corporation’s activities in their entirety, na-
tionwide and worldwide.” Id. at 762 n.20 (brackets,
citation, and internal quotation marks omitted).
Petitioner’s affiliations with Montana are not so
“constant and pervasive” as to render it essentially at
home in the State. Daimler, 134 S. Ct. at 751. A com-
parison to Daimler is useful: Daimler’s business ac-
tivities in California were “substantial, continuous, and
systematic,” id. at 761 (citation omitted), generating
billions of dollars in sales each year, id. at 766-767
(Sotomayor, J., concurring in the judgment). But this
Court evaluated Daimler’s California contacts in light
of its much-larger global operations, id. at 762 n.20;
noted that Daimler’s California sales comprised only
2.4% of its worldwide total, i¢d. at 752; and concluded
that Daimler was not “at home” in California, id. at
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762. Here, petitioner has significant and continuous
business activities in Montana: it employs over 2100
people; operates over 2000 miles of track; owns real-
estate; solicits business; engages in direct advertising;
and transports many tons of coal, grain, and petrole-
um each year. Pet. App. 17a, 63a. But petitioner’s
operations in some of the other States in which it
operates are greater than its Montana operations, and
petitioner’s Montana operations are a small percent-
age of its total operations. Id. at 17a, 38a, 63a. Peti-
tioner’s significant operations in Montana do not ren-
der it at home in that State. Accord Barrett, 361 Or.
at 125; Dolan, No. SC95514, 2017 WL 770977, at *3-*5.

The Montana Supreme Court’s approach resurrects
a due-process standard that this Court has rejected.
As this Court has explained, the fact that a corpora-
tion “engages in a substantial, continuous, and sys-
tematic course of business” in a State is not enough to
permit that State’s courts to exercise general, all-
purpose jurisdiction over that defendant. Daimler,
134 S. Ct. at 761 (citation omitted); see id. at 762 n.20.
The Montana Supreme Court erred in “[d]isregard-
ing” Goodyear and Daimler in favor of a “formulation
that [this Court] rejected.” Pet. App. 20a (McKinnon,
J., dissenting). When the correct standard is applied,
it is clear that subjecting petitioner to general person-
al jurisdiction in the Montana courts would violate due
process.

3. As a plurality of the Court correctly noted in
J. McIntyre Machinery, Ltd. v. Nicastro, 564 U.S. 873
(2011), “personal jurisdiction requires a forum-by-forum,
or sovereign-by-sovereign, analysis.” Id. at 884. Be-
cause the United States is a distinct sovereign, a de-
fendant may have sufficient aggregate contacts with
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the Nation as a whole, or the requisite relationship
with the United States, for purposes of personal juris-
diction, even though it does not have such contacts or
the requisite relationship with a particular State.
Ibid. Thus, Congress’s express constitutional power
over and special competence in matters of interstate
and foreign commerce, in contrast to the limited and
mutually exclusive sovereignty of the several States
(see ibid.), enables Congress, consistent with the Fifth
Amendment, to provide for the exercise of federal
judicial power in ways that have no analogue at the
state level. As noted above, for example, Congress
has enacted numerous federal statutes providing for
nationwide service of process in actions in federal
court. See pp. 9-10, 12-13, supra. As in Omni, the
Court has “no occasion” in this case to address any
Fifth Amendment issues that might arise under such a
statute. 484 U.S. at 103 n.5 (quoting Asahi Metal
Indus. Co. v. Superior Court of Cal., 480 U.S. 102, 113
n.* (1987) (opinion of O’Connor, J.)).

This case raises the additional wrinkle that the
Montana Supreme Court interpreted Section 56 to
authorize state courts to exercise personal jurisdiction
over petitioner based on its interstate rail operations
and employment relationship with the injured em-
ployees. If the FELA in fact did that, it would pre-
sent additional questions about the nature and manner
of exercising Congress’s authority under the Com-
merce Clause to require a railroad engaged in inter-
state commerce to submit to state-court jurisdiction
over such claims, and the due-process constraints on
Congress doing so0."” But there is no need to address

10 The Montana Supreme Court did not address whether the due
process constraints on a state service-of-process statute differ
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any such questions here. Because state law, not the
FELA, authorizes the state courts’ exercise of per-
sonal jurisdiction in this case, the Due Process Clause
of the Fourteenth Amendment defines the outer bounds
of the state courts’ authority. There is no need for this
Court to go any further.

CONCLUSION

The judgment of the Supreme Court of Montana
should be reversed.
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APPENDIX

1. U.S. Const. Amend. XIV provides in pertinent
part:

k k k k %

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal
protection of the laws.
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2. 45 U.S.C. 51 provides:

Liability of common carriers by railroad, in interstate
or foreign commerce, for injuries to employees from
negligence; employee defined

Every common carrier by railroad while engaging
in commerce between any of the several States or Ter-
ritories, or between any of the States and Territories,
or between the District of Columbia and any of the
States or Territories, or between the District of Co-
lumbia or any of the States or Territories and any for-
eign nation or nations, shall be liable in damages to
any person suffering injury while he is employed by
such carrier in such commerece, or, in case of the death
of such employee, to his or her personal representa-
tive, for the benefit of the surviving widow or husband
and children of such employee; and, if none, then of
such employee’s parents; and, if none, then of the next
of kin dependent upon such employee, for such injury

(1a)



2a

or death resulting in whole or in part from the negli-
gence of any of the officers, agents, or employees of
such carrier, or by reason of any defect or insufficiency,
due to its negligence, in its cars, engines, appliances,
machinery, track, roadbed, works, boats, wharves, or
other equipment.

Any employee of a carrier, any part of whose duties
as such employee shall be the furtherance of interstate
or foreign commerce; or shall, in any way directly or
closely and substantially, affect such commerce as
above set forth shall, for the purposes of this chapter,
be considered as being employed by such carrier in
such commerce and shall be considered as entitled to
the benefits of this chapter.

3. 45 U.S.C. 56 provides:

Actions; limitation; concurrent jurisdiction of courts

No action shall be maintained under this chapter
unless commenced within three years from the day the
cause of action accrued.

Under this chapter an action may be brought in a
district court of the United States, in the district of the
residence of the defendant, or in which the cause of
action arose, or in which the defendant shall be doing
business at the time of commencing such action. The
jurisdiction of the courts of the United States under
this chapter shall be concurrent with that of the courts
of the several States.
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4. Fed. R. Civ. P. 4 provides in pertinent part:

Summons

EE S T

(k) Territorial Limits of Effective Service.

(1) In General. Serving a summons or filing a
waiver of service establishes personal juris-
diction over a defendant:

(A) who is subject to the jurisdiction of a court
of general jurisdiction in the state where
the district court is located;

(B) who is a party joined under Rule 14 or 19
and is served within a judicial district of
the United States and not more than 100
miles from where the summons was is-
sued; or

(C) when authorized by a federal statute.

5. Mont. R. Civ. P 4 provides in pertinent part
Persons Subject to Jurisdiction; Process; Service.

(a) Definition of Person. As used in this rule, the
word “person,” whether or not a citizen of this state, a
resident of this state, or organized under the laws of
this state, includes:

(1) an individual, whether operating in the indi-
vidual’s own name or under a trade name;

(2) anindividual’s agent or personal representative;

(3) a corporation;
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(4) alimited liability company;

(5) a business trust;

(6) an estate;

(7) atrust;

(8) apartnership;

(9) an unincorporated association;

(10) any two or more persons having a joint or
common interest or any other legal or commercial en-
tity; and

(11) any other organization given legal status as
such under the laws of this state.

(b) Jurisdiction of Persons.

(1) Subject to Jurisdiction. All persons found with-
in the state of Montana are subject to the jurisdiction
of Montana courts. Additionally, any person is subject
to the jurisdiction of Montana courts as to any claim
for relief arising from the doing personally, or through
an employee or agent, of any of the following acts:

(A) the transaction of any business within Montana;

(B) the commission of any act resulting in accrual
within Montana of a tort action;

(C) the ownership, use, or possession of any prop-
erty, or of any interest therein, situated within Montana;

(D) contracting to insure any person, property, or
risk located within Montana at the time of contracting;

(E) entering into a contract for services to be ren-
dered or for materials to be furnished in Montana by
such person;
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(F) acting as director, manager, trustee, or other
officer of a corporation organized under the laws of, or
having its principal place of business within, Montana;
or

(G) acting as personal representative of any estate
within Montana.

(2)  Acquisition of Jurisdiction. Jurisdiction may be
acquired by Montana courts over any person:

(A) through service of process as herein provided;
or

(B) Dby the voluntary appearance in an action by
any person either personally or through an attorney,
authorized officer, agent, or employee.
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