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Pursuant to Supreme Court Rule 21, the Speaker of the House of
Representatives and the President Pro Tempore of the Senate hereby conditionally
move on behalf of the North Carolina General Assembly that the General Assembly
be added as an additional Petitioner in this matter. This motion is intended to
ensure that North Carolina’s 2013 election reform laws—including a photo ID
requirement—receive their due defense in this Court, notwithstanding North
Carolina Attorney General Josh Stein’s unauthorized (and ethically questionable)
effort to withdraw the State’s pending petition for certiorari. See Feb. 27, 2017
State’s Obj. to Mot. To Withdraw (No. 16-833) (“State’s Obj.”) (explaining that
General Stein lacks authority under North Carolina law and the canons of
professional ethics to override the General Assembly’s designated lead counsel by
withdrawing the petition).

In addition to the General Assembly’s statutory authority to retain outside
counsel to direct litigation on the State’s behalf, see N.C. Gen. Stat. § 120-32.6, the
Speaker of the House and the President Pro Tempore of the Senate have authority
to jointly intervene “on behalf of the General Assembly ... in any judicial proceeding
challenging a North Carolina statute[.]” N.C. Gen. Stat. § 1-72.2. Both of those
powers are available to the Assembly in this case, where Respondents have
challenged a number of North Carolina voting reforms under the Voting Rights Act.
To date, the General Assembly has defended the State’s laws through the first
method, retaining private counsel who represented the State for years up to and

including the pending petition for certiorari. See State’s Obj. at 4-6. But General



Stein’s motion to withdraw the petition challenges at the eleventh hour the General
Assembly’s authority to represent the State’s interests pursuant to that statutory
authority. General Stein’s motion should be denied for the reasons set forth in the
State’s Objection, which is simultaneously filed with this Motion. /d. Alternatively,
the General Assembly should be added as a petitioner, under its own statutory
authority to defend North Carolina law.

This Court unquestionably has authority to add additional parties to
proceedings before it “on such terms as are just.” Mullaney v. Anderson, 342 U.S.
415, 417 (1952) (quoting Fed. R. Civ. P. 21). And this Court has used that authority
where adding entities who participated in lower court proceedings, albeit not as
parties, will ensure a live dispute on certiorari review. See, e.g., STEPHEN M.
SHAPIRO, KENNETH S. GELLER, ET AL., SUPREME COURT PRACTICE at 867 (10th ed.
2013) (discussing motion “to add additional petitioners or respondents”).

In Anderson, for example, the standing of the respondent—a labor union,
which had been plaintiff below—was questioned for the first time in this Court, and
the respondent sought leave to cure any defect by adding two of its members as
parties. 342 U.S. at 416—17. This Court granted the motion, explaining that doing so
“merely puts the principal, the real party in interest, in the position of his avowed
agent.” Id. at 417. The Court further explained that adding the new parties (1) “can
in no wise embarrass the defendant,” (2) “their earlier joinder [would not] have in
any way affected the course of the litigation,” and (3) denying the motion “runs

counter to effective judicial administration—the more so since, with the silent



concurrence of the defendant, the original plaintiffs were deemed proper parties
below.” Id.

A recent similar example is NFIBv. Sebelius, 132 S. Ct. 1133 (2012). In that
case, the standing of one petitioner came into question after the petition was filed,
and the remaining petitioners sought leave to add additional petitioners. See
Motion, NFIB v. Sebelius, Nos. 11-393, 11-398, 11-400, at 1 (Jan 4, 2012) (“NFIB
Motion”). The petitioners to be added had “actually participated in the litigation on
standing in the district court, though not technically as parties”—specifically, by
filing declarations in support of the associational standing of the NFIB, of which
they were members. /d. at 3. Petitioners noted that adding the additional parties
“will entail no new evidentiary submissions and no new arguments on the merits.”
1d. at 1. This Court granted the motion without explanation. NF1B, 132 S. Ct. 1133.

The principles applied in those cases call for permitting the General
Assembly to join as a petitioner here. Whatever authority General Stein believes he
has to override the General Assembly’s designated lead counsel in representing the
State (but see State’s Obj. at 3—4, 9-13), North Carolina law is plain that the
General Assembly has the authority to litigate this case even if the State itself
(represented by General Stein) chooses not to. See N.C. Gen. Stat. § 1-72.2. In every
other respect, this case is on all fours with Anderson and NFIB.

First, this is another case where a lower-court participant seeks to become a
party on Supreme Court review when the litigation authority of the aligned parties

comes into question. Indeed, this is a stronger case for intervention on that basis



than either Anderson or NFIB. The General Assembly is not just a member of an
association, Anderson, 342 U.S. at 416-17, or a lower court declarant, NFIB Motion
at 3, but the undisputed leader of the litigation defense from its inception until
literally last week. As such it “actually participated in the litigation ... in the
district court, though not technically as [a] partly.]” /d. Having taken that role
before, it may become a formal party now that General Stein has attempted to
withdraw the State just one week before this Court is scheduled to consider the
State’s petition at its upcoming March 3 conference.

Second, as in Anderson and NFIB, there is no possible risk of unfair prejudice
to Respondents or others. Like in NFIB, adding the General Assembly will not
change the arguments before the Court or require new evidence. NFIB Motion at 1.
Indeed, the notion is absurd, considering that the arguments and evidence
presented in defense of the State’s statutes so far, including in the pending petition,
were directed by the General Assembly itzself'through its own designated counsel.
For precisely the same reason, adding the General Assembly as a party earlier
would not have affected the course of litigation. Anderson, 342 U.S. at 417.
Preventing the General Assembly from intervening, on the other hand, would serve
no purpose at all, and would irreparably harm the General Assembly’s interest in
defending the laws it enacts.

Third, as in Anderson, the failure of either Respondents, General Stein, or
now-Governor Roy Cooper to object to General Assembly’s thoroughgoing

participation below weighs strongly in favor of allowing the General Assembly to



join as a petitioner. /d. Their acquiescence was not just “silent concurrence,” z7d., but
express agreement that the General Assembly had authority to hire private
attorneys as lead counsel. See State’s Obj. at 4—-6. Even if General Stein’s eleventh-
hour objection had merit, it is obviously an effort to deprive the General Assembly
of its final day in court, and it deserves to be rejected by all available procedural
means—including addition of the General Assembly as a party.
CONCLUSION

For the foregoing reasons, the Court should add the General Assembly to this

case as an additional Petitioner.
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