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QUESTION PRESENTED

A person in federal custody may ordinarily challenge
the legality of his conviction or sentence only by filing a
motion to vacate or set aside his sentence under 28 U.S.C.
2255. Under the saving clause in 28 U.S.C. 2255(e), how-
ever, such a person may file an application for habeas cor-
pus under 28 U.S.C. 2241 when it “appears” that a Section
2255 motion is “inadequate or ineffective to test the legal-
ity of his detention.” The question presented is as follows:

Whether a person in federal custody is entitled to file
an application for habeas corpus under Section 2241 be-
cause a Section 2255 motion is “inadequate or ineffective”
to permit him to raise a claim that his conviction or sen-
tence is invalid under an intervening and retroactively ap-
plicable statutory-interpretation decision of this Court.
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In the Supreme Court of the United States

No.
DAN CARMICHAEL MCCARTHAN, PETITIONER
.

JOSEPH C. COLLINS,
CHIEF UNITED STATES PROBATION OFFICER
FOR THE MIDDLE DISTRICT OF FLORIDA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Dan Carmichael McCarthan respectfully petitions for
a writ of certiorari to review the judgment of the United
States Court of Appeals for the Eleventh Circuit in this
case.

OPINIONS BELOW

The opinion of the en banc court of appeals (App., 1n-
fra, 1a-164a) is reported at 851 F.3d 1076. The opinion of
the court of appeals panel (App., infra, 165a-203a) is re-
ported at 811 F.3d 1237. The district court’s order deny-
ing petitioner’s motion to alter or amend judgment (App.,
mfra, 204a-205a) is unreported. The order of the district

oy



court denying petitioner’s application for a writ of habeas
corpus under 28 U.S.C. 2241 (App., nfra, 206a-208a) is
unreported.

JURISDICTION

The judgment of the court of appeals was entered on
March 14, 2017. On May 25, 2017, Justice Thomas ex-
tended the time within which to file a petition for a writ of
certiorari to and including July 12, 2017. The jurisdiction
of this Court is invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Section 2241(a) of Title 28 of the United States Code
provides in relevant part:

Writs of habeas corpus may be granted by the Su-
preme Court, any justice thereof, the district courts
and any circuit judge within their respective jurisdic-
tions.

Section 2241(c) of Title 28 of the United States Code
provides in relevant part:

The writ of habeas corpus shall not extend to a pris-
oner unless—

(1) He is in custody under or by color of the authority
of the United States or is committed for trial before
some court thereof; or

(2) He is in custody for an act done or omitted in pur-
suance of an Act of Congress, or an order, process,
judgment or decree of a court or judge of the United
States; or

(3) He is in custody in violation of the Constitution or
laws or treaties of the United States|.]

Section 2255(e) of Title 28 of the United States Code
provides as follows:



An application for a writ of habeas corpus in behalf of
a prisoner who is authorized to apply for relief by mo-
tion pursuant to this section, shall not be entertained
if it appears that the applicant has failed to apply for
relief, by motion, to the court which sentenced him, or
that such court has denied him relief, unless it also ap-
pears that the remedy by motion is inadequate or in-
effective to test the legality of his detention.

Section 2255(h) of Title 28 of the United States Code
provides as follows:

A second or successive motion must be certified as
provided in section 2244 by a panel of the appropriate
court of appeals to contain—

(1) newly discovered evidence that, if proven and
viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convincing evidence
that no reasonable factfinder would have found the
movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive
to cases on collateral review by the Supreme Court,
that was previously unavailable.

STATEMENT

This case presents a mature and widely recognized
conflict on an exceptionally important and recurring ques-
tion involving the review of federal criminal judgments.
When this Court issues a retroactively applicable decision
narrowing the reach of a federal criminal statute, there
will be persons in custody who stand convicted of conduct
that is no longer criminal or who remain in custody be-
yond the maximum term authorized by law. Some of
those persons will be able to challenge their unlawful con-
finement on direct appeal or on an initial motion to vacate
or set aside the sentence under 28 U.S.C. 2255. But for



others who have exhausted their direct appeal and initial
Section 2255 motion before this Court issued its decision
rendering their confinement illegal, there will be no fur-
ther avenue for relief under Section 2255, given its famil-
iar bar on second or successive motions—even though the
Court’s decision applies retroactively. This case presents
the question whether the saving clause in Section 2255(e)
permits such persons to pursue habeas relief under Sec-
tion 2241 (and, if so, what threshold showing they must
make).

The courts of appeals are now divided 9-2 on that ques-
tion, and this case presents a striking illustration of the
conflict. In a series of cases dating back nearly two dec-
ades, the Eleventh Circuit had construed Section
2255(e)’s saving clause to permit a petitioner who was er-
roneously sentenced above the statutory maximum to
challenge his sentence under Section 2241 if certain con-
ditions were satisfied. A panel of the Eleventh Circuit ap-
plied that rule in this case, and neither party sought re-
hearing en banc.

Remarkably, however, the Eleventh Circuit ordered
rehearing en banc sua sponte, and it directed the parties
to address whether the court’s cases permitting applica-
tions for habeas corpus under Section 2241 had been er-
roneously decided. When neither party accepted the
Eleventh Circuit’s invitation to impugn its precedent, the
court appointed an amicus curiae to do so. Ultimately, by
a 7-4 vote and with six opinions totaling over 150 pages,
the Eleventh Circuit overruled its precedent and held that
Section 2255(e) does not permit habeas relief based on a
retroactively applicable statutory-interpretation decision.
In so holding, the Eleventh Circuit joined the Tenth Cir-
cuit in adopting a rule that the government has repeatedly
criticized as erroneous. Because this case is a suitable ve-
hicle for resolving the entrenched conflict among the



courts of appeals, the petition for a writ of certiorari
should be granted.

1. In 2003, petitioner pleaded guilty to possessing a
firearm as a felon, in violation of 18 U.S.C. 922(g). The
maximum sentence for that offense is ten years of impris-
onment, to be followed by a maximum of three years of
supervised release. See 18 U.S.C. 924(a)(2), 3583(b)(2). In
the indictment, the government identified three prior con-
victions as predicates for a sentence enhancement under
the Armed Career Criminal Act (ACCA), which imposes
a mandatory minimum of fifteen years of imprisonment,
to be followed by a maximum of five years of supervised
release, where a defendant has three or more previous
convictions for violent felonies or serious drug offenses.
See 18 U.S.C. 924(e), 3583(b)(1).

One of the three predicate convictions identified in the
indictment was a 1992 conviction in Florida for “walk-
away” escape. At the time, the Eleventh Circuit had held
that all forms of escape qualified as violent crimes under
the virtually identical definition in the Sentencing Guide-
lines. See United States v. Gay, 251 F.3d 950, 953-955
(2001) (per curiam). The government did not identify any
other predicate convictions before or at petitioner’s sen-
tencing hearing. Accepting that petitioner had three
predicate convictions and thus was subject to an enhanced
sentence under ACCA, the district court sentenced peti-
tioner to 211 months of imprisonment, to be followed by
five years of supervised release. App., infra, 3a; Tr. at 12,
Unated States v. McCarthan, Crim. No. 02-137, Dkt. No.
61 (M.D. Fla. June 4, 2003).!

! Petitioner completed his term of imprisonment on June 20, 2017,
and is currently serving his five-year term of supervised release. Pe-
titioner is under the custody of Joseph C. Collins, Chief United States
Probation Officer for the Middle District of Florida. Without the



In 2004, petitioner filed a motion to vacate or set aside
his sentence under 28 U.S.C. 2255, claiming that he had
received ineffective assistance of counsel. The district
court denied petitioner’s motion, and the district court
and the court of appeals denied his applications for a cer-
tificate of appealability. App., infra, 3a.

2. Several years after petitioner completed his initial
Section 2255 proceeding, this Court held that some forms
of escape do not qualify as violent felonies under ACCA.
See Chambers v. Unated States, 555 U.S. 122, 130 (2009).
As the court of appeals later recognized, under Chambers,
that category includes “walkaway” escapes like peti-
tioner’s. See United States v. Lee, 586 F.3d 859, 874 (11th
Cir. 2009), cert. denied, 559 U.S. 1100 (2010). Because
Chambers involved the interpretation of a statute and not
a “new rule of constitutional law,” petitioner was unable
to challenge his enhanced sentence under ACCA in a sec-
ond or successive Section 2255 motion. 28 U.S.C. 2255
(h)(2).

Petitioner sought instead to file an application for ha-
beas corpus under 28 U.S.C. 2241. The district court dis-
missed the application in a summary order, App., mnfra,
206a-208a, and subsequently denied petitioner’s motion to
alter or amend the judgment, id. at 204a-205a.

3. Petitioner appealed. While his appeal was pend-
ing, the Eleventh Circuit decided Bryant v. Warden, 738
F.3d 1253 (2013). There, relying on a number of earlier
decisions interpreting Section 2255(e)’s saving clause, the
court held that the saving clause permitted a prisoner who
was erroneously sentenced above the statutory maximum
to challenge his sentence under Section 2241 if certain

now-unlawful ACCA enhancement, petitioner’s term of supervised
release would be limited to three years. See 18 U.S.C. 924(a)(2),
3583(b)(2).



conditions were satisfied. See id. at 1281-1284. Specifi-
cally, a district court could entertain an application for ha-
beas corpus under Section 2241 when (1) circuit precedent
had previously foreclosed the applicant’s claim; (2) the Su-
preme Court had overturned that precedent after the first
Section 2255 proceeding; (3) the new rule of statutory in-
terpretation was retroactive to cases on collateral review;
(4) the applicant would not qualify for an enhanced sen-
tence under the new rule; and (5) the applicant’s existing
sentence was above the statutory maximum authorized
under the new rule. See id. at 1274. In so holding, the
court of appeals acknowledged the existence of a “deep
and mature” circuit conflict on the availability and scope
of Section 2255(e)’s saving clause. Id. at 1279.

In petitioner’s case, a panel of the court of appeals in-
itially affirmed. App., infra, 165a-203a. Applying Bryant,
the panel stated that it was “immediately obvious” that
this Court had overturned circuit precedent in Chambers;
that Chambers applied retroactively to cases on collateral
review; and that petitioner was claiming that he was sen-
tenced above the statutory maximum. Id. at 174a-176a.
The panel also determined that circuit precedent squarely
foreclosed petitioner’s claim at the time of the initial Sec-
tion 2255 proceeding. Id. at 176a-183a.

The panel determined, however, that petitioner could
not satisfy the fourth element of the Bryant test because
he would still qualify for an enhanced sentence despite the
new rule of Chambers. App., infra, 183a-198a. Evaluat-
ing the merits of petitioner’s claim, the panel asserted that
petitioner would qualify for enhancement even without
the conviction for walkaway escape because the presen-
tence report identified (and petitioner did not object to)
two additional convictions in his eriminal history—even
though the government did not rely on those convictions
as ACCA predicate convictions before or at his sentencing



hearing. Id. at 191a-198a. The panel affirmed the dismis-
sal of petitioner’s Section 2241 application on that basis.
Id. at 198a.”

4. a. Petitioner sought panel rehearing, arguing that
the panel had erred by determining that he would still
qualify for an enhanced sentence based on the additional
convictions. While the petition for panel rehearing was
pending, the court of appeals sua sponte ordered the case
to be reheard en banc. In an ensuing order, the court di-
rected the parties to address, among other issues,
whether Bryant and the cases on which it was based had
“erroneously interpret[ed]” the saving clause. See 5/24/16
C.A. Order; 6/6/16 C.A. Order.?

In their supplemental briefs to the en banc court, both
petitioner and the government took the position that
those cases correctly stated the standard for obtaining ha-
beas review under Section 2241. See Pet. C.A. En Banc
Am. Br. 13-16; Gov’t C.A. En Banc Br. 15-26. Evidently
unsatisfied with the parties’ positions, the court of appeals
appointed an amicus curiae to argue that its previous de-
cisions were erroneous. See 9/15/16 C.A. Order.

b. By a 7-4 vote and with six opinions totaling over
150 pages, the en banc court of appeals affirmed. App.,
wmfra, 1la-164a. The court overruled its previous decisions
construing Section 2255(e)’s saving clause. Id. at 2a, 34a-
42a. Acknowledging a circuit conflict on the question, the

2 Judge Proctor, sitting by designation, concurred. App., infra,
199a-203a. He would have located the panel’s analysis under another
prong of the Bryant test. Id. at 201a-203a.

3 The majority opinion of the en banc court incorrectly states that
petitioner “filed a petition for rehearing en bane, and [the court]
granted it.” App., infra, 4a. To the contrary, two days after the
court’s sua sponte order, the clerk of the court of appeals returned
petitioner’s motion “for panel hearing only [as] MOOT due to this
Court’s [rehearing en banc] order.” See 5/26/16 C.A. Order.



court joined the Tenth Circuit in holding that Section
2255(e) does not permit habeas relief based on a retroac-
tively applicable statutory-interpretation decision, even
though the new interpretation renders the applicant’s de-
tention invalid. /d. at 12a-14a; see Prost v. Anderson, 636
F.3d 578, 589 (10th Cir. 2011) (Gorsuch, then-J.), cert. de-
nied, 565 U.S. 1111 (2012).

According to the court of appeals, an initial Section
2255 motion is an adequate and effective remedy to “test”
a sentence, even when circuit precedent foreclosed the
movant’s claim at the time of the motion, because the mo-
vant could have asked the court of appeals to overrule its
precedent, sought Supreme Court review, or both. App.,
wmfra, 14a-21a. The court asserted that the saving clause
in Section 2255(e) is concerned only with ensuring that a
person in custody has a “theoretical[]” “opportunity” to
pursue a claim—even if, at the time of the initial Section
2255 motion, the claim was virtually certain to fail in the
face of adverse precedent. Id. at 16a-17a.

Based on that reasoning, the court of appeals nar-
rowed the applicability of the saving clause in Section
2255(e) to the “limited circumstances” in which a prisoner
challenges “aspects of his detention in ways that do not
challenge the validity of his sentence,” or in which the sen-
tencing court has been dissolved. App., infra, 22a, 29a (ci-
tation omitted). The court of appeals thus closed the door
for collateral relief to any person whose conviction or sen-
tence was rendered unlawful by Supreme Court prece-
dent postdating an initial Section 2255 motion.*

* Chief Judge Carnes concurred, stating that the court of appeals’
earliest decision in this area (which he had written) “was a screw up”
and that he was therefore voting to overrule it. App., infra, 43a-46a.
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c. Judge Jordan filed a separate opinion. App., infra,
47a-66a.° He agreed with the court that Section 2255(e)’s
saving clause does not permit “sentencing claims,” but
contended that it should be read to allow claims of actual
innocence: 1.e., claims that the applicant “never commit-
ted a crime.” Id. at 47a.

Unlike the majority, which analyzed whether the 1ni-
tial Section 2255 motion was inadequate or ineffective at
the time to test the legality of detention, Judge Jordan
reasoned that the saving clause requires analyzing
whether the Section 2255 remedy “is inadequate or inef-
fective” not at the time of the initial Section 2255 motion,
but rather at the time a person in custody files his Section
2241 application. App., infra, 51a-53a (emphasis added).
According to Judge Jordan, when an actually innocent
person has already completed his initial Section 2255 pro-
ceeding before the intervening change in law that ren-
dered him innocent, a Section 2255 motion “is” inadequate
and ineffective to test the legality of his detention, and the
saving clause is therefore applicable. Id. at 56a-57a.

d. Four judges, including both members of the court
of appeals who sat on the original panel, dissented in three
separate opinions. Judge Wilson, joined by Judge Jill
Pryor, dissented. App., infra, 67a. He agreed with much
of Judge Jordan’s analysis but would have extended the
application of the saving clause to persons such as peti-
tioner whose sentences (and not just convictions) are un-
lawful. Ibid.

In a lengthy opinion, Judge Rosenbaum, who sat on
the original panel, also dissented. App., infra, 89a-164a.

5 While the opinion was captioned as an opinion “concurring in part
and dissenting in part,” Judge Jordan indicated in the body of his
opinion that he was concurring “only in the judgment.” App., infra,
47a, 66a.
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Relying on the language of the saving clause and princi-
ples of constitutional avoidance, she agreed with the other
dissenters that the saving clause should be read to permit
claims such as petitioner’s. Id. at 91a. Judge Rosenbaum
observed that the saving clause applies to “a prisoner who
is authorized to apply for relief by motion pursuant to this
section.” Id. at 93a (quoting 28 U.S.C. 2255(e)). On the
basis of that language, she concluded that the saving
clause must encompass claims that a federal prisoner is
entitled “to be released upon the ground that the sentence
was imposed in violation of the * * * laws of the United
States.” Id. at 96a (quoting 28 U.S.C. 2255(a)). Judge
Rosenbaum thus rejected the majority’s conclusion that
the saving clause was intended to permit claims related to
the execution of a sentence: “[s]ince § 2255 does not cover
non-sentencing claims in the first place, there is no need
for—and, indeed it would make no sense for—the saving
clause to exempt from § 2255’s coverage collateral claims
that do not raise sentencing challenges.” Id. at 104a-105a;
see also id. at 142a-145a.

Turning to the meaning of the phrase “inadequate or
ineffective,” Judge Rosenbaum criticized the majority for
collapsing the two terms into one. App., infra, 106a-108a.
Canvassing habeas jurisprudence, she explained that the
term “inadequate” connotes the existence of “practical
considerations” that render a procedure unavailable. Id.
at 108a-110a. “Ineffective,” by contrast, means “constitu-
tionally deficient.” Id. at 111a. On that ground, Judge
Rosenbaum reasoned that Section 2255 is ineffective
“when it fails to allow for consideration of any claims au-
thorized by § 2255(a)” that the Suspension Clause of the
Constitution “demands” be considered. Id. at 112a. The
Suspension Clause, she explained, requires that a pris-
oner have a “meaningful opportunity” to bring a claim. 7d.
at 114a-127a.
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For these reasons, Judge Rosenbaum concluded that
the saving clause permits consideration of “[s]econd or
successive claims based on retroactively applicable new
rules of statutory law announced by the Supreme Court.”
App., infra, 164a. She thus would have remanded the case
to the district court to consider the merits of petitioner’s
claim. 7bid.

Finally, Judge Martin, joined by Judge Jill Pryor, also
dissented. App., infra, 68a-88a. She agreed with the
other dissenters but would have gone further, directing
the district court to grant relief on the merits of peti-
tioner’s claim. Id. at 88a. On the construction of the sav-
ing clause, Judge Martin agreed with Judge Jordan that
the saving clause permits claims based on an intervening
decision that “reveals a fundamental defect in [a] pris-
oner’s conviction or sentence,” on the ground that the Sec-
tion 2255 remedy “is” inadequate and ineffective to test
the legality of the detention in such a case. Id. at 77a-78a.
On the merits, Judge Martin, who sat on the original
panel, seemingly reversed course from her position at the
panel stage, concluding that the government could not
rely on the additional convictions in petitioner’s criminal
history to sustain his enhanced sentence because it did not
rely on them at the original sentencing hearing. Id. at
84a-88a.

REASONS FOR GRANTING THE PETITION

This case presents a mature and widely recognized
conflict on an exceptionally important and recurring ques-
tion involving the availability of federal habeas review. In
the decision below, the Eleventh Circuit, sitting en bane,
expressly recognized that it was switching sides in a long-
running debate and deepening an existing conflict. See,
e.g., App., infra, 7a-14a; id. at 81a n.7 (Martin, J., dissent-
ing). Infact, twice in the last few months, the government
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has pointed to the decision below as evidence of a circuit
conflict on the availability of habeas review. See U.S. Br.
in Opp. at 17-18, Cortes-Morales v. Hastings, No. 16-773
(Apr. 19, 2017) (observing that the Eleventh Circuit “has
now” joined the Tenth Circuit in reaching a conclusion
“opposite” to “[s]everal courts of appeals”); U.S. Br. in
Opp. at 11-12, Montana v. Werlich, No. 16-775 (Mar. 20,
2017) (stating that “[t]wo courts of appeals have found
that Section 2255(e) never permits resort to habeas cor-
pus based on intervening statutory interpretation deci-
sions” but that “[s]lome courts of appeals” disagree).

The conflict on the question presented cries out for the
Court’s intervention. The arguments on both sides of the
conflict are well developed, with the benefit of numerous
opinions across nearly every regional circuit over the last
two decades. There is little room for the law to develop
further. And this case is an apt vehicle for resolving the
conflict, because the relevant arguments have been ex-
haustively presented in six separate opinions from an en
banc court whose members embraced the full spectrum of
positions on the question. This case satisfies all of the cri-
teria for the Court’s review, and the petition for a writ of
certiorari should therefore be granted.

A. The Decision Below Deepens A Widely Recognized
Conflict Among The Courts Of Appeals

As both the majority and dissenting opinions recog-
nized, see App., infra, 12a-14a; id. at 8la n.7 (Martin, J.,
dissenting), the decision below deepens a preexisting con-
flict among the courts of appeals concerning the scope of
Section 2255(e). This Court’s review is necessary to re-
solve that conflict.

1. Until it reversed course in the decision below, the
Eleventh Circuit had been among the overwhelming ma-
jority of courts of appeals that recognized the ability of
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persons in federal custody to invoke Section 2255(e)’s sav-
ing clause to seek relief under Section 2241 where an in-
tervening and retroactively applicable statutory-interpre-
tation decision of this Court rendered their continuing
custody illegal. Nine courts of appeals adhere to that po-
sition. See United States v. Barrett, 178 F.3d 34, 52 (1st
Cir. 1999), cert. denied, 528 U.S. 1176 (2000); Triestman
v. United States, 124 ¥.3d 361, 363 (2d Cir. 1997); In re
Dorsainvil, 119 F.3d 245, 248, 251 (3d Cir. 1997); In re
Jones, 226 F.3d 328, 334 (4th Cir. 2000); Reyes-Requena
v. Unated States, 243 F.3d 893, 904 (5th Cir. 2001); Martin
v. Perez, 319 F.3d 799, 805 (6th Cir. 2003); In re Daven-
port, 147 F.3d 605, 611 (7th Cir. 1998); Alaimalo v. United
States, 645 F.3d 1042, 1047 (9th Cir. 2011); In re Smith,
285 F.3d 6, 8 (D.C. Cir. 2002).°

The decisions of those courts largely rest on reasoning
set out by the Seventh Circuit in Davenport, supra. See
Samak v. Warden, 766 F.3d 1271, 1294 (11th Cir. 2014)
(W. Pryor, J., concurring) (noting that “[t]he majority of
our sister circuits have adopted variations of the Seventh
Circuit rule from In re Davenport”). In interpreting the
phrase “inadequate or ineffective” in Section 2255(e), the
Seventh Circuit looked to the “essential function of habeas
corpus.” Davenport, 147 F.3d at 609. It described that
function as “giv[ing] a prisoner a reasonable opportunity
to obtain a reliable judicial determination of the funda-
mental legality of his conviction and sentence.” Ibid. (em-
phasis added). The court stated that a person who “had a
chance to raise the question” at issue in his appeal and his

 The Eighth Circuit is the only circuit that has not decided this
question. See Abdullah v. Hedrick, 392 F.3d 957, 960-964 (2004) (ap-
plying the majority rule to deny relief without deciding whether the
rule was correct), cert. denied, 545 U.S. 1147 (2005).
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first Section 2255 motion had already had a reasonable op-
portunity and did not need another “shot at getting his
sentence vacated.” Ibid.

On the other hand, the Seventh Circuit reasoned, a
person in custody who sought to challenge erroneous cir-
cuit precedent in his direct appeal or initial Section 2255
motion never had the reasonable opportunity that habeas
corpus demands. See Davenport, 147 F.3d at 611. As the
Seventh Circuit put it, “[t]he trial judge, bound by our
* % * cases, would not listen to him; stare decisis would
make us unwilling (in all likelihood) to listen to him; and
the Supreme Court does not view itself as being in the
business of correcting errors.” Ibid. Nor would Section
2255 provide such an opportunity after an intervening and
retroactively applicable statutory-interpretation decision
of this Court that postdated an initial Section 2255 motion,
because of the bar on second or successive motions. See
28 U.S.C. 2255(h).

In those circumstances, the Seventh Circuit reasoned,
Section 2255 “can fairly be termed inadequate,” because
“it is so configured as to deny a convicted defendant any
opportunity for judicial rectification of so fundamental a
defect in his conviction as having been imprisoned for a
nonexistent offense.” Davenport, 147 F.3d at 611. The
Seventh Circuit thus held that, where a person in federal
custody “had no reasonable opportunity to obtain earlier
judicial correction of a fundamental defect in his convie-
tion or sentence because the law changed after his first
2255 motion,” the saving clause in Section 2255(e) is trig-
gered and an application for habeas corpus under Section
2241 is available. Ibid.

Like the Seventh Circuit, other courts of appeals have
explained that the touchstone of whether a prisoner had a
reasonable opportunity to present his claim prior to an in-
tervening decision of this Court is the existence of then-
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controlling adverse circuit precedent. See Triestman, 124
F.3d at 363 (noting that the applicant “could not have ef-
fectively raised his claim of innocence at an earlier time”);
Dorsainvil, 119 F.3d at 251 (observing that the applicant
“had no earlier opportunity to challenge his conviction for
a crime that an intervening change in substantive law may
negate”); Jones, 226 F.3d at 332-334 (determining that it
would have been “futile” for the applicant to bring his
claim earlier in light of “settled law of [the] circuit or the
Supreme Court”); Reyes-Requena, 243 F.3d at 903-906
(citing the fact that the applicant’s claim was “foreclosed
by circuit law”); see also Wofford v. Scott, 177 F.3d 1236,
1244 (11th Cir. 1999) (stating that an applicant may pro-
ceed where “circuit law squarely foreclosed” an earlier
claim).

Although the courts of appeals on this side of the con-
flict have offered slightly different formulations of the ul-
timate test for relief, most require a person in custody to
show (1) that controlling circuit precedent at the time of
his initial Section 2255 motion squarely foreclosed his
claim that his eonviction or sentence was inconsistent with
the law Congress enacted; (2) that an intervening decision
of this Court overturned that circuit precedent, thereby
narrowing the reach of the relevant federal statute; and
(3) that this Court’s decision was retroactively applicable
on collateral review. See, e.g., Jones, 226 F.3d at 333-334;
Wofford, 177 F.3d at 1244; Davenport, 147 F.3d at 611-
612."

" All of the courts of appeals in the majority have applied the fore-
going test to challenges to unlawful convictions, and a number of
those courts have also applied the test to challenges to unlawful sen-
tences. See Hill v. Masters, 836 F.3d 591, 597-599 (6th Cir. 2016);
Brown v. Caraway, 719 F.3d 583, 588 (7th Cir. 2013); cf. Trenkler v.
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2. By contrast, the Tenth Circuit, like the Eleventh
Circuit in the decision below, has categorically rejected
the proposition that an intervening and retroactively ap-
plicable statutory-interpretation decision of this Court
provides a basis for relief under Section 2255(e)’s saving
clause. As a result, a person held in federal custody in ei-
ther of those circuits has no recourse when his conviction
or sentence is rendered unlawful by Supreme Court prec-
edent postdating his initial Section 2255 motion.

The Tenth Circuit adopted its categorical rule in Prost
v. Anderson, 636 F.3d 578 (2011), cert. denied, 565 U.S.
1111 (2012). Writing for the majority, then-Judge Gor-
such stated that “the plain language of § 2255 means what
it says and says what it means: a prisoner can proceed to
§ 2241 only if his initial § 2255 motion was itself inade-
quate or ineffective to the task of providing the petitioner
with a chance to test his sentence or conviction.” 636 F.3d
at 587. He reasoned that an intervening change in circuit
precedent as a result of a decision of this Court does not
mean that a “petitioner [lacked] an opportunity to bring
his argument,” because the saving clause “guarantee[s]
nothing about what the opportunity promised will ulti-
mately yield in terms of relief.” Id. at 584. Put differently,

United States, 536 F.3d 85, 99 (1st Cir. 2008) (suggesting it would ap-
ply the test to unlawful sentences), cert. denied, 555 U.S. 1193 (2009).
Until the decision below, the Eleventh Circuit also permitted chal-
lenges to unlawful sentences to proceed under the saving clause. See
Bryant v. Warden, 738 F.3d 1253, 1281-1284 (11th Cir. 2013). Only
one circuit in the majority appears not to recognize claims that an in-
tervening interpretation of a statute rendered a sentencing enhance-
ment unlawful, even though the saving clause draws no distinction be-
tween challenges to unlawful convictions and sentences. See In re
Bradford, 660 F.3d 226, 230 (5th Cir. 2011) (per curiam). To the ex-
tent there is a subsidiary conflict on the applicability of the saving
clause in the sentencing context, this case is a suitable vehicle in which
to resolve that conflict as well. See pp. 22-26, infra.
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the fact that a court was bound by adverse circuit prece-
dent at the time of the initial Section 2255 motion is simply
irrelevant to the inadequacy of the Section 2255 remedy.
Id. at 590. Instead, under the Tenth Circuit’s interpreta-
tion, the Section 2255 remedy is “inadequate or ineffec-
tive” only when a prisoner has no practical ability to in-
voke it: for example, if the prisoner is unable to comply
with the venue requirement of Section 2255. Id. at 587-
588.

Judge Seymour concurred in part and dissented in
part. She criticized the majority for “creating an unnec-
essary circuit split on an issue that was neither raised by
the parties nor implicated by the facts of this case.” 636
F.3d at 599. Judge Seymour reasoned that “the funda-
mental purpose of habeas corpus and collateral review—
even post-AEDPA—is to afford a prisoner a ‘reasonable
opportunity to obtain a reliable judicial determination of
the fundamental legality of his conviction and sentence.’”
Id. at 605 (quoting Davenport, 147 F.3d at 609). But she
ultimately would have dismissed the Section 2241 applica-
tion on the ground that the applicant “clearly was not fore-
closed by circuit precedent from raising his claim * * *
at the time of his initial petition.” Id. at 602.

Although the government supported the applicant’s
petition for rehearing en banc, the Tenth Circuit denied
rehearing in Prost by a 5-5 vote.®

The Tenth Circuit’s decision in Prost plainly served as
the inspiration for the Eleventh Circuit in the decision be-
low. Three years after Prost, Judge William Pryor—the

8 This Court subsequently denied certiorari. See 565 U.S. 1111
(2012). Notably, in opposing certiorari, the government argued that
the applicant was not foreclosed by circuit precedent at the time of
his initial Section 2255 motion. See U.S. Br. in Opp. at 22-23, Prost v.
Anderson, No. 11-249 (Nov. 25, 2011).
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author of the majority opinion in this case—foreshadowed
the Eleventh Circuit’s eventual about-face, faulting the
court in a separate opinion for making the “same mistake”
as other circuits of “failling] to consider the ordinary
meaning of the text of the savings clause.” Samak, 766
F.3d at 1277, 1294. Judge Pryor urged the Eleventh Cir-
cuit to “do away with this * * * sham” and to overrule
its precedent following the majority rule. Id. at 1295. In
granting rehearing, the Eleventh Circuit directed the par-
ties to address whether its earlier cases were erroneously
decided—specifically citing Judge Pryor’s concurrence in
Samak. See 6/6/16 C.A. Order. Although the government
agreed with petitioner that those cases were correctly de-
cided, the Eleventh Circuit overruled those cases anyway
in the decision below.

3. Speaking through the Office of the Solicitor Gen-
eral, the government has repeatedly taken the position in
this Court that the majority rule is the correct one. Since
2011, the government has filed at least eleven briefs in this
Court “agree[ing]” that the saving clause provides relief
“where Section 2255 prevents a federal prisoner from pre-
senting a claim that, under an intervening, retroactively
applicable statutory-construction decision of this Court,
his sentence is above the statutory maximum, and circuit
law foreclosed his legal claim at the time of his sentencing,
direct appeal, and first Section 2255 motion.” U.S. Br. in
Opp. at 9, 11-13, Dority v. Roy, No. 10-8286 (May 16,
2011); see U.S. Br. in Opp. at 11-12, Sorrell v. Bledsoe, No.
11-7416 (Jan. 17, 2012); U.S. Br. in Opp. at 16, McKelvey
v. Riwera, No. 12-5699 (Dec. 17, 2012); U.S. Br. in Opp. at
10-11, Youree v. Tamez, No. 12-5768 (Dec. 17, 2012); U.S.
Br. in Opp. at 13-14, Thornton v. Ives, No. 12-6608 (Feb.
1,2013); U.S. Br. in Opp. at 12, 14-15, McCorvey v. Younyg,
No. 12-7559 (Feb. 4, 2013); U.S. Br. in Opp. at 9-10, Jones
v. Castillo, No. 12-6925 (Feb. 21, 2013); U.S. Br. in Opp. at
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14, Blanchard v. Castillo, No. 12-7894 (Mar. 26, 2013);
U.S. Br. in Opp. at 12-13, Prince v. Thomas, No. 12-10719
(Aug. 12, 2013); U.S. Br. in Opp. at 17, Abernathy v.
Cozza-Rhodes, No. 13-7723 (Mar. 7, 2014); U.S. Br. in
Opp. at 14-15, 20, Williams v. Hastings, No. 13-1221 (July
30, 2014); see also U.S. Br. as Amicus Curiae at 20 n.9,
Tyler v. Cain, No. 00-5961 (Mar. 2, 2001) (stating that,
“[blecause of the availability of the ‘savings clause,” there
is no concern that federal prisoners who have a claim
based on a new decision of this Court cutting back on the
sweep of a criminal statute * * * will lack a remedy”).’

In those briefs, moreover, the government has explic-
itly “disagree[d],” U.S. Br. in Opp. at 13 n.3, Dority, su-
pra, with the Tenth Circuit’s “overly restrictive interpre-
tation of Section 2255(e) that departs from the other cir-
cuits to have addressed the issue,” U.S. Br. in Opp. at 21,
Williams, supra. As noted above, the government sup-
ported rehearing en banc in Prost; in addition, in other
briefs, it has set forth at length why “Prost’s analysis is
refuted by Section 2255(e)’s text, when read as a whole.”
U.S. Supp. Br. at 32, United States v. Suratt, No. 14-6851
(4th Cir. Feb. 2, 2016). Indeed, in its supplemental brief
to the en banc court in this case, the government rejected
Prost’s interpretation in arguing that the saving clause
was available for “legal errors that result[] in a statutorily
unauthorized sentence and detention.” Gov’'t C.A. En

9 The government has also taken the position that a federal pris-
oner who meets the same conditions may seek relief pursuant to the
saving clause from an erroneously imposed statutory minimum sen-
tence. See U.S. Br. in Opp. at 19-21, Persaud v. United States, No.
13-6435 (Dec. 20, 2013). In light of the government’s position, this
Court entered an order granting the petition in that case, vacating
the judgment below, and remanding for further consideration in light
of the position asserted by the Solicitor General. See 134 S. Ct. 1023
(2014).
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Banc Br. at 23. Particularly in light of the government’s
consistent position on the merits of the question pre-
sented, there can be little doubt that the circuit conflict on
that question warrants the Court’s review.

B. The Question Presented Is Exceptionally Important
And Warrants Review In This Case

The need for this Court’s immediate intervention is
self-evident. As a result of the decision below, federal
prisoners in two circuits are now unable to bring collateral
challenges to their convictions or sentences where all
agree that those convictions or sentences are no longer
lawful. Absent this Court’s intervention, those prisoners
will potentially be deprived of their liberty for years be-
yond what Congress has authorized. It is therefore obvi-
ous, as the government itself has recognized, that the
question presented is one of “recurring and exceptional
importance.” U.S. Resp. to Pet. for Reh’g at 15, Prost,
supra (10th Cir. Apr. 25, 2011). The Court’s intervention
is urgently required, and this case presents the Court
with a suitable vehicle to resolve the conflict.

1. The question presented is recurring and funda-
mental to the fairness of the criminal justice system. In
recent years, this Court has issued numerous decisions re-
jecting a court of appeals’ expansive interpretation of a
federal criminal statute and narrowing the statute’s
scope. See, e.g., Mathis v. United States, 136 S. Ct. 2243
(2016); Rosemond v. United States, 134 S. Ct. 1240 (2014);
Descamps v. United States, 133 S. Ct. 2276 (2013); Skil-
ling v. United States, 561 U.S. 358 (2010); Carr v. United
States, 560 U.S. 438 (2010); Chambers v. United States,
555 U.S. 122 (2009); United States v. Santos, 553 U.S. 507
(2008); Begay v. Unated States, 5563 U.S. 137 (2008); Wat-
son v. United States, 552 U.S. 74 (2007). And a decision
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by this Court that “narrow(s] the scope of a criminal stat-
ute by interpreting its terms” is generally retroactively
applicable. Schriro v. Summerlin, 542 U.S. 348, 351-352
(2004). If allowed to stand, the court of appeals’ decision
dictates that many federal prisoners will not be able to
take advantage of those decisions and will remain incar-
cerated for conduct that all agree is no longer criminal (or
for a term of imprisonment that all agree exceeds the
maximum term authorized by law).

2. The circuit conflict on the question presented is es-
pecially pernicious because its impact will be felt by fed-
eral prisoners based on the happenstance of where the
Bureau of Prisons chooses to detain them. A prisoner
seeking traditional habeas relief under Section 2241 must
file his application in the district where he is confined.
See, e.g., Rumsfeld v. Padilla, 542 U.S. 426, 442 (2004).
Thus, if petitioner had been imprisoned in Illinois rather
than Florida, there is little doubt that he would have been
released from prison long ago and may well have already
completed the shortened term of supervised release to
which he is entitled. Instead, petitioner has already been
imprisoned for seven years longer than Congress author-
ized, and he is currently serving a term of supervised re-
lease that is two years longer. Whether petitioner is enti-
tled to any remedy for this injustice is a critically im-
portant issue that deserves the Court’s attention.

3. This case is an apt vehicle for considering and re-
solving the question presented. That question is a pure
question of law, and it was fully briefed by the parties be-
low and formed the sole basis for the court of appeals’ de-
cision. There are thus no threshold impediments to the
Court’s resolution of that question in this case. What is
more, this case presents the question not only squarely
but in remarkable depth. Uniquely among the cases in
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this area, the decision below includes six separate opin-
ions that stake out every conceivable position on the ques-
tion. Indeed, it seems reasonable to infer that the court
of appeals anticipated that its holding would prompt this
Court’s review and sought to facilitate that review with a
rigorous treatment of the issues.

Although the question has been presented in previous
petitions for certiorari, see pp. 19-20, supra, those earlier
cases involved complications that rendered them unsuit-
able vehicles for review. This case presents no such com-
plication.

a. To begin with, petitioner satisfies the require-
ments for relief under most formulations of the majority
rule. Most importantly (and unlike in a number of the pre-
vious cases in which petitions for certiorari were denied),"
controlling circuit precedent squarely foreclosed peti-
tioner’s claim that his sentence was invalid. See App., -
fra, 176a-183a. In addition, an intervening decision of this
Court (Chambers) overturned that circuit precedent, and
the Court’s decision was retroactively applicable on collat-
eral review. See tbid."

To be sure, the original panel determined that peti-
tioner was not entitled to relief under then-existing Elev-
enth Circuit precedent that (uniquely) engrafted a merits
inquiry onto the threshold test for the applicability of the
savings clause. See Bryant, 738 F.3d at 1257. Petitioner,
however, is not asking this Court to grant him relief on
the merits; he is asking only for the opportunity to make

10 See U.S. Br. in Opp. at 12-13, Montana, supra; U.S. Br. in Opp.
at 15-16, Williams, supra; U.S. Br in Opp. at 22-23, Prost, supra.

11 Cf. U.S. Br. in Opp. at 16-17, McKelvey, supra (noting that
Chambers was decided before the prisoner’s initial Section 2255 mo-
tion).
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his case to the lower courts. As noted above, under the
law of other circuits, there can be no dispute that peti-
tioner would have satisfied the threshold requirements
for obtaining review. Should this Court agree with peti-
tioner on the question presented, therefore, the question
whether petitioner is entitled to relief can and should be
left for the lower courts on remand."

b. In its supplemental brief to the en banc court, the
government correctly noted that petitioner had recently
sought relief in light of this Court’s decisions in Johnson
v. United States, 135 S. Ct. 2551 (2015), which held that
the definition of “violent felony” in the residual clause of
ACCA was unconstitutionally vague, and Welch v. United
States, 136 S. Ct. 1257 (2016), which held that Johnson an-
nounced a new rule of constitutional law that applied ret-
roactively on collateral review. See Gov't C.A. En Banc
Br. 53-54. After Johnson, petitioner applied for and was
granted leave to file a second Section 2255 motion.

That motion, however, presents no obstacle to the
Court’s review. As a preliminary matter, proceedings on
petitioner’s second Section 2255 motion raising his John-
son claim have been stayed pending the resolution of pe-
titioner’s Section 2241 application raising his Chambers

12 Notably, both members of the court of appeals who sat on the
original panel, once freed from the restrictions of the Eleventh Cir-
cuit’s unusual test, agreed that petitioner was at a minimum entitled
to a hearing on the merits. Judge Rosenbaum would have reversed
and remanded for consideration on the merits, see App., infra, 164a,
and Judge Martin would have gone further and directed the district
court to grant relief, see id. at 88a. Judge Martin explained that “the
government pointed to three (and only three) prior convictions as
predicates for the ACCA enhancement” and, under Eleventh Circuit
precedent, “cannot offer for the first time on appeal a new predicate
conviction in support of an enhanced ACCA sentence.” Id. at 84a, 87a
(quoting United States v. Petite, 703 F.3d 1290, 1292 n.2 (11th Cir.),
cert. denied, 134 S. Ct. 182 (2013)).
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claim. See United States v. McCarthan, Crim. No. 02-137
& Civ. No. 16-1768, Dkt. No. 17, at 1 (M.D. Fla. Nov. 14,
2016). And the pendency of that motion has no bearing on
whether the Section 2255 remedy is “inadequate or inef-
fective,” for the simple reason that petitioner’s Chambers
and Johnson claims are discrete. A second or successive
Section 2255 petition is limited to new rules of constitu-
tional law, whereas petitioner’s Chambers claim is a
purely statutory one. Indeed, the government itself has
conceded that a person in custody is entitled to pursue a
Chambers claim under Section 2241 regardless of his abil-
ity to bring a second and successive Section 2255 motion
raising a Johnson claim. See Return and Answer, Butler
v. McClintock, Civ. No. 15-321, Dkt. No. 16, at 2 (D. Ariz.
Nov. 20, 2015).

Taking the opposite position in the proceedings below,
the government briefly invoked the existence of the sec-
ond Section 2255 motion as a “further,” alternative
ground for denying relief in its supplemental brief to the
en banc court. See Gov’t C.A. En Banc Br. 53-54. But
none of the six opinions commented on that motion in as-
sessing whether the Section 2255 remedy is “inadequate
or ineffective.” That is unsurprising: the government’s
argument is meritless and, in any event, the court had no
need to reach that alternative argument. Should this
Court agree with petitioner on the question presented, it
can either itself dispense with any question concerning
the relevance of the second Section 2255 motion, or leave
that question for the lower courts to address in the first
instance on remand. See, e.g., Washington State Grange
v. Washington State Republican Party, 552 U. S. 442, 458
n.11 (2008); Stinson v. United States, 508 U.S. 36, 47-48
(1993); Turnerv. Safley, 482 U.S. 78, 100 (1987).

4. Finally, allowing further percolation in the lower
courts would be pointless because there is no likelihood
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that the conflict on the question presented will resolve it-
self. The arguments on both sides have been exhaustively
developed with the benefit of decisions by nearly every re-
gional circuit. It would be farfetched to suggest that the
nine courts of appeals to have adopted the majority rule
would all switch sides. Cf. Webster v. Danzels, 784 F.3d
1123 (7th Cir. 2015) (en bane) (affirming and extending
the Seventh Circuit’s previous decision in Davenport).
And there is no colorable reason to believe that the Tenth
Circuit (which denied rehearing en banc in Prost, supra)
and the Eleventh Circuit (which decided this case en banc)
would both switch sides, either.

Even before the court of appeals’ decision in this case,
at least one prominent jurist urged “[r]esolution of [this]
conflict” by “Congress or the Supreme Court.” Brown v.
Caraway, 719 F.3d 583, 600-601 (7th Cir. 2013) (statement
of Easterbrook, C.J.). The court of appeals’ decision
merely deepens that conflict on an undeniably important
and recurring question of federal law. Given the unlikeli-
hood of congressional intervention, only this Court can
provide a clear answer to that question. We respectfully
submit that the time for the Court’s review is now.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 12-14989

DAN CARMICHAEL MCCARTHAN,
Petitioner-Appellant,

V.

DIRECTOR OF GOODWILL INDUSTRIES-
SUNCOAST, INC,,
Respondent-Appellee.

March 14, 2017

Before ED CARNES, Chief Judge, TJOFLAT,
HULL, MARCUS, WILSON, WILLIAM PRYOR,
MARTIN, JORDAN, ROSENBAUM, JULIE CARNES,
and JILL PRYOR, Circuit Judges.

WILLIAM PRYOR, Circuit Judge:

This appeal requires us to decide whether a change in
caselaw entitles a federal prisoner to an additional round
of collateral review of his sentence. Congress gives a fed-
eral prisoner like Dan McCarthan one opportunity to
move to vacate his sentence unless that remedy is “inade-
quate or ineffective to test the legality of his detention.”
28 U.S.C. § 2255(e). When McCarthan pleaded guilty to

(1a)



2a

being a felon in possession of a firearm, 18 U.S.C. § 922(g),
he understood that the district court would enhance his
sentence under the Armed Career Criminal Act, id.
§ 924(e). He did not appeal that sentence. When McCar-
than later moved to vacate his sentence, he again said
nothing about the enhancement. After foregoing those op-
portunities to complain about the enhancement of his sen-
tence, McCarthan petitioned for a writ of habeas corpus.
McCarthan argues that his earlier motion to vacate was
inadequate to test his objection to his sentence enhance-
ment because our caselaw about the Armed Career Crim-
inal Act has changed. But because the motion to vacate
gave McCarthan an opportunity to challenge his sentence
enhancement, his remedy was not inadequate or ineffec-
tive to test the legality of his sentence, regardless of any
later change in caselaw.

For eighteen years, our Court has maintained that a
change in caselaw may trigger an additional round of col-
lateral review, see Wofford v. Scott, 177 F.3d 1236 (11th
Cir. 1999), but our precedents have ignored the text of the
statute. As we struggled to apply our precedents, we em-
ployed a five-factor test and granted relief only twice. See
Mackey v. Warden, FCC Coleman-Medium, 739 F.3d 657
(11th Cir. 2014); Bryant v. Warden, FCC Coleman-Me-
dium, 738 F.3d 1253 (11th Cir. 2013). Because our prece-
dents have failed to adhere to the text of section 2255(e),
have not incurred significant reliance interests, and have
proved unworkable, today we overrule them. We join the
Tenth Circuit in applying the law as Congress wrote it, see
Prost v. Anderson, 636 F.3d 578 (10th Cir. 2011) (Gorsuch,
J.), and hold that a change in caselaw does not make a mo-
tion to vacate a prisoner’s sentence “inadequate or inef-
fective to test the legality of his detention,” 28 U.S.C.
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§ 2255(e). We affirm the dismissal of MeCarthan’s petition
for a writ of habeas corpus.

I. BACKGROUND

In 2003, Dan McCarthan pleaded guilty to being a
felon in possession of a firearm, 18 U.S.C. § 922(g), the
maximum sentence for which is ten years imprisonment,
id. § 924(a)(2). The district court enhanced McCarthan’s
sentence under the Armed Career Criminal Act, 2d.
§ 924(e), on the ground that he had five prior convictions
for a “serious drug offense” or a “violent felony,” id.
§ 924(e)(1), including one for escape. United States v.
McCarthan, No. 8:02-cr-137 (M.D. Fla. June 4, 2003).
McCarthan received a sentence of 211 months. /d. He did
not appeal. Id.

McCarthan later moved to vacate his sentence, 28
U.S.C. § 2255. He alleged that he had received ineffective
assistance of counsel, but he did not challenge the en-
hancement of his sentence. The district court denied the
motion to vacate on the merits. McCarthan v. United
States, No. 8:04-cv-1288 (M.D. Fla. Sept. 30, 2004). Both
the district court and this Court denied his request for a
certificate of appealability. See id.

In 2009, the Supreme Court ruled that some forms of
the erime of escape do not qualify as a “violent felony” un-
der the Armed Career Criminal Act. Chambers v. United
States, 555 U.S. 122, 130 (2009). Chambers overturned our
circuit precedent, United States v. Gay, 2561 F.3d 950
(11th Cir. 2001), that even “walkaway” escape qualified as
aviolent felony. /d. at 954-55. Because Chambers involved
statutory interpretation, McCarthan could not bring a
second motion to vacate under section 2255(h). Instead, he
filed a petition for a writ of habeas corpus, 28 U.S.C.
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§ 2241. Both the district court and the panel applied a test
we first enunciated in Wofford that would allow a federal
prisoner to petition for a writ of habeas corpus if a later
decision of the Supreme Court abrogates circuit prece-
dent that had foreclosed the prisoner’s argument when he
first moved to vacate his sentence.

The district court could have exercised jurisdiction
over McCarthan’s petition only if it fell within the saving
clause of section 2255(e). McCarthan argued that Cham-
bers “malde] [him] actually innocent” of the sentencing
enhancement and made him eligible for relief under the
saving clause. The district court dismissed the petition be-
cause McCarthan’s other convictions ensured that his
sentence did not exceed the statutory maximum. McCar-
than v. Warden, FCC Coleman-Medium, 5:09-cv-110
(M.D. Fla. Jan. 11, 2012).

We affirmed the dismissal of McCarthan’s petition.
McCarthan v. Warden, FCI Estill, 811 F.3d 1237, 1242
(11th Cir. 2016), reh’g en banc granted, op. vacated, No.
12-14989 (11th Cir. May 24, 2016). The panel opinion ex-
plained that McCarthan’s petition did not satisfy the re-
quirements of the Wofford test because he had at least
three other convictions that triggered his enhanced sen-
tence. Id. at 1256-57. But the panel disagreed about how
to apply the Wofford test. Compare 1d. at 1246-47, with
1d. at 1257-59 (Proctor, J., concurring).

MecCarthan filed a petition for rehearing en bane, and
we granted it. We instructed the parties to brief three is-
sues: (1) do our precedents erroneously interpret the sav-
ing clause, 28 U.S.C. § 2255(e); (2) what is the correct in-
terpretation of the saving clause; and (3) applying the cor-
rect standard, is McCarthan entitled to petition for a writ
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of habeas corpus? Because both McCarthan and the War-
den argued that the Wofford test or some version of it is
correct, we appointed Taylor Meehan as amicus curiae to
argue that our precedents erroneously interpreted the
saving clause. We thank Ms. Meehan for her superb brief
and oral argument in keeping with the highest tradition of
the legal profession.

On October 17, 2016, we granted McCarthan’s unop-
posed motion to substitute the Director of Goodwill Indus-
tries-Suncoast, Inc. as the Respondent-Appellee. McCar-
than was transferred from FCI Estill to the custody of the
Director of Goodwill Industries-Suncoast, Inec., a Bureau
of Prisons Residential Reentry Center (more commonly
known as a halfway house). McCarthan is still “in cus-
tody,” for purposes of our jurisdiction. 28 U.S.C. § 2255(a).

II. STANDARD OF REVIEW

Whether a prisoner may bring a petition for a writ of
habeas corpus under the saving clause of section 2255(e)
is a question of law we review de novo. Williams v. War-
den, Federal Bureau of Prisons, 713 F.3d 1332, 1337 (11th
Cir. 2013). The petitioner bears the burden of establishing
that the remedy by motion was “inadequate or ineffective
to test the legality of his detention.” Twrner v. Warden
Coleman FCI (Medium), 709 F.3d 1328, 1333 (11th Cir.
2013) (quoting 28 U.S.C. § 2255(e)), abrogated on other
grounds by Johnson v. United States, 135 S. Ct. 2551
(2015).

II1. DISCUSSION

Since 1948, Congress has required that a federal pris-
oner file a motion to vacate, 28 U.S.C. § 2255, instead of a
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petition for a writ of habeas corpus, ud. § 2241, to collater-
ally attack the legality of his sentence. See Pub. L. No. 80-
773, 62 Stat. 869, 967-68. A motion to vacate allows a pris-
oner to contest his sentence “upon the ground that the
sentence was imposed in violation of the Constitution or
laws of the United States, or that the court was without
jurisdiction to impose such sentence, or that the sentence
was in excess of the maximum authorized by law, or is oth-
erwise subject to collateral attack.” 28 U.S.C. § 2255(a).
Section 2255(e) makes clear that a motion to vacate is the
exclusive mechanism for a federal prisoner to seek collat-
eral relief unless he can satisfy the “saving clause” at the
end of that subsection:

An application for a writ of habeas corpus in behalf of
a prisoner who is authorized to apply for relief by mo-
tion pursuant to this section, shall not be entertained
if it appears that the applicant has failed to apply for
relief, by motion, to the court which sentenced him, or
that such court has denied him relief, unless 1t also ap-
pears that the remedy by motion is inadequate or in-
effective to test the legality of his detention.

Id. § 2255(e) (emphasis added). “[S]aving[, not savings,] is
the precise word” for “a statutory provision exempting
from coverage something that would otherwise be in-
cluded,” Bryan A. Garner, Garner’s Dictionary of Legal
Usage 797 (3d ed. 2011); it has nothing to do with saving a
statute from unconstitutionality, see, e.g., 28 U.S.C.
§ 1333(1) (“saving to suitors in all cases all other remedies
to which they are otherwise entitled”).

To determine whether a change in caselaw can satisfy
the saving clause of section 2255(e), we consider three
matters. First, we explain how we (and other circuits)
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have interpreted the saving clause. Second, we explain
why our precedents fail to adhere to the text of the saving
clause. Third, in the light of the incongruity of the text and
our precedents, we explain our decision to overrule our
precedents.

A. Our Precedents About the Saving Clause

Congress enacted section 2255 to address the “serious
administrative problems” caused by the requirement that
habeas petitions be brought in the district of incarcera-
tion, often far from where relevant records and witnesses
were located. United States v. Hayman, 342 U.S. 205,
210-19 (1952). The motion to vacate “afford[ed] the same
rights in another and more convenient forum,” namely the
district where the prisoner was sentenced. /d. at 219. In
1996, Congress reformed the system of collateral review
when it passed the Antiterrorism and Effective Death
Penalty Act. See Pub. L. No. 104-132, 110 Stat. 1214. The
Act made several changes to section 2255, including the
addition of a bar on second or successive motions, 28
U.S.C. § 2255(h), and a statute of limitations, id. § 2255(f).
See 110 Stat. at 1220. But the Act did not alter the saving
clause. See id

This Circuit first considered the meaning of the saving
clause eighteen years ago in Wofford. Charlie Wofford, a
federal prisoner, pleaded guilty to being a felon in posses-
sion of a firearm and conspiracy to possess with intent to
distribute cocaine. Wofford, 177 F.3d at 1237. The district
court and this Court denied his first motion to vacate. Id.
After several failed attempts to file successive motions to
vacate, Wofford petitioned for a writ of habeas corpus un-
der section 2241 and argued that his illegal sentence cre-
ated manifest injustice. Id. at 1238. Wofford argued that
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because the bar on second and successive motions pre-
vented the court from reaching the merits of his new
claims, he satisfied the saving clause. Id.

We denied Wofford relief, but our analysis paid scant
attention to the text of the saving clause. We began with
the opinion of the Supreme Court in Hayman, but con-
cluded that it was “not very helpful” with respect to the
“saving[] clause language.” Id. at 1239. We then discussed
the legislative history. Id. at 1239-41. Early versions of
the saving clause focused on practicable problems, but we
“found nothing in the legislative history explaining why
the relevant language was changed or what the new lan-
guage means.” Id. at 1241. Unsurprisingly, snippets from
the legislative history cut both ways—that the new lan-
guage did not make any substantive changes and that the
new language was broader than the old language—but we
decided “the better view is that the saving][] clause is con-
cerned with more than the practical difficulties.” Id. We
then canvassed the decisions of our sister circuits. /d. at
1242-45. After we concluded that the approach of the Sev-
enth Circuit was “better reasoned than those of the other
circuits, and its rule has the advantage of being specifie,”
we applied a test that turned on an intervening change in
circuit precedent. Id. at 1244. We stated that “the only
sentencing claims that may conceivably be covered by the
saving[] clause are those based upon a retroactively appli-
cable Supreme Court decision overturning circuit prece-
dent.” Id. at 1245. But because Wofford’s petition did not
rest upon a change in caselaw, we denied him relief. /d.

In Gilbert, sitting en banc, we clarified that, under the
Waofford test, the saving clause does not apply to errors
that do not cause a sentence to exceed the statutory max-
imum. Gilbert v. Unated States, 640 F.3d 1293, 1323 (11th
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Cir. 2011) (en banc). Ezell Gilbert pleaded guilty to pos-
session with intent to distribute of more than 50 grams of
crack cocaine and more than 100 grams of marijuana. Id.
at 1298. Under the then-mandatory sentencing guide-
lines, the district court applied the career offender en-
hancement and sentenced Gilbert to 292 months impris-
onment. /d. at 1300. The statutory maximum was life im-
prisonment. /d. at 1299. Years after we denied relief in his
direct appeal and denied him a certificate of appealability
about the denial of his first motion to vacate, Gilbert in-
voked the saving clause and petitioned for a writ of habeas
corpus. He argued that the district court should not have
applied the career offender guideline. /d. at 1301-02. On
rehearing en banc, we explained that the Wofford test was
“only dicta” but, in any event, could not help Gilbert. /d.
at 1319-20. Because Gilbert challenged only the use of the
guidelines in determining his sentence and a prisoner can-
not be actually innocent of a sentence within the statutory
range, Wofford did not apply. Id. at 1320 (“Gilbert’s posi-
tion turns on treating sentences as convictions, and an ar-
gument that depends on calling a duck a donkey is not
much of an argument.”). Because Gilbert’s sentence did
not exceed the statutory maximum, we denied relief. Id.
at 1322-24.

A few years later, Williams revisited the Wofford test
to address an alleged error that caused the sentence to
exceed the statutory maximum. Williams, 713 F.3d at
1334. Albert Williams was tried and convicted of being a
felon in possession of a firearm and was sentenced as a
career offender under the Armed Career Criminal Act.
Id. at 1335. Williams did not object to the enhancement
during sentencing or on direct appeal, and we affirmed his
conviction. Id. After Williams filed several meritless col-
lateral attacks, the Supreme Court decided Begay v.
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United States, 553 U.S. 137 (2008), which narrowed the
definition of “violent felony” in the Armed Career Crimi-
nal Act. Id. at 148. Williams argued that under section
2255(e) the district court could hear his petition for a writ
of habeas corpus and decide his claim that his sentence
now exceeded the statutory maximum because some of his
underlying convictions no longer qualified as violent felo-
nies. Williams, 713 F.3d at 1336. We reiterated that “the
statute says precious little about what it means for the
original motion to have been ‘inadequate’ or ‘ineffective.”
Id. at 1341. Applying the Wofford test, we determined that
circuit precedent would not have “squarely resolved” Wil-
liams’s claim unless there was “adverse precedent . . . that
would have made us unwilling to listen.” Id. at 1343, 1347.
But there was “no Circuit precedent on the books during
Williams’s collateral attack” that foreclosed his claim, so
we denied him relief. Id. at 1345, 1349.

In Bryant, we again applied the Wofford test and
granted a prisoner relief under the saving clause for the
first time. Bryant, 738 F.3d at 1274. We distilled a five-
part test from our precedents. That is, a federal prisoner
may file a petition for a writ of habeas corpus if (1) binding
precedent foreclosed a claim at the time of his first motion
to vacate; (2) the Supreme Court overturned our binding
precedent that foreclosed the claim; (3) the new decision
of the Supreme Court applies retroactively on collateral
review; (4) as a result of this retroactive decision, the pris-
oner’s sentence is now contrary to the law; and (5) this
kind of claim can be brought under the saving clause. Id.
Bryant pleaded guilty to being a felon in possession of a
firearm. /d. at 1258. He had three prior felony convictions,
including one for carrying a concealed firearm, and the
district court imposed a sentencing enhancement under
the Armed Career Criminal Act. Id. at 1258-60. Bryant’s
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first motion to vacate did not challenge his conviction for
carrying a concealed firearm. Id. at 1260. After Begay, the
district court denied leave to file a successive motion, and
Bryant instead petitioned for a writ of habeas corpus. /d.

Bryant satisfied each part of the Wofford test. Our
precedent in United States v. Hall, 77 F.3d 398 (11th Cir.
1996), held that a concealed-firearm offense was a violent
felony, id. at 401-02, which foreclosed Bryant’s argument
when he filed his first motion to vacate. Bryant, 738 F.3d
at 1274. The later decision of the Supreme Court in Begay
“busted” that precedent. Id. at 1275. And we held that Be-
gay announced a substantive new rule that applied retro-
actively. Id. at 1276-77. Bryant’s sentence was 235
months imprisonment, which exceeded the ten year stat-
utory maximum for his crime without the enhancement.
Id. at 1279. And we held that the saving clause reaches
more than claims of actual innocence; it extends also to
errors that cause a sentence to exceed the statutory max-
imum. /d. at 1281-84.

In a similar appeal, we also granted Brian Mackey re-
lief. Mackey, 739 F.3d at 663. He argued that as a result
of Begay, his convictions for carrying a concealed firearm
no longer supported his sentence as an armed career
criminal. Id. at 660. Under the Wofford test as explicated
in Bryant, we again granted relief. Id. at 658, 663.

Since then, additional wrinkles have arisen. In Samak,
a federal inmate imprisoned in our Circuit, but sentenced
in another, the Fifth, petitioned for a writ of habeas cor-
pus. Samak v. Warden, FCC Coleman-Medium, 766 F.3d
1271, 1275 n.3 (11th Cir. 2014). The Wofford test required
us to review Fifth Circuit precedent and determine
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whether the law of that other circuit foreclosed Jamal Sa-
mak’s petition. /d. at 1275. We denied relief because the
relevant Fifth Circuit precedent actually supported Sa-
mak’s claim at the time of his first motion to vacate. Id.
But a separate concurring opinion called for a reconsider-
ation of our precedent in Bryant and the adoption of an
interpretation rooted in the plain text of the saving clause.
Id. at 1275-76 (W. Pryor, J., concurring). And in Cortes-
Morales, a federal prisoner argued that the saving clause
should extend beyond changes in caselaw to retroactive
legislation that amended the New York sentencing stat-
utes. Cortes-Morales v. Hastings, 827 F.3d 1009, 1015
(11th Cir. 2016). We held that Jorge Cortes-Morales was
not eligible for resentencing under the revised New York
laws and avoided the question whether or not the saving
clause could be extended to retroactive amendments to
state legislation. Id. at 1016. But a separate concurring
opinion reiterated that because Bryant is a “monster of
our creation, untethered to the text” there is “no princi-
pled basis for determining its ultimate reach.” Id. (W.
Pryor, J., concurring).

Several other circuits have divined similarly atextual
tests for satisfying the saving clause. In Davenport, which
we cited in Wofford, the Seventh Circuit engaged in a
pragmatic analysis that adequate “should mean” that “a
prisoner [has] a reasonable opportunity to obtain a relia-
ble judicial determination of the fundamental legality of
his conviction and sentence.” In re Davenport, 147 F.3d
605, 609 (7th Cir. 1998). And the Fourth, Fifth, and Sixth
Circuits have required proof of actual innocence of a
charged offense, in addition to other factors, to obtain re-
lief under the saving clause. See, e.g., Wooten v. Cauley,
677 F.3d 303, 307-08 (6th Cir. 2012); Reyes—Requena v.
United States, 243 F.3d 893, 904 (5th Cir. 2001); In re
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Jones, 226 F.3d 328, 333-34 (4th Cir. 2000). The Second
Circuit holds that “inadequate or ineffective” means “the
set of cases in which the petitioner cannot, for whatever
reason, utilize § 2255, and in which the failure to allow for
collateral review would raise serious constitutional ques-
tions.” Triestman v. United States, 124 F.3d 361, 377 (2d
Cir. 1997). The Third Circuit focuses on when the second
or successive limitations would cause a “complete miscar-
riage of justice.” In re Dorsainvil, 119 F.3d 245, 251 (3d
Cir. 1997). And in the Eighth and Ninth Circuits, a pris-
oner must not have had an unobstructed procedural shot
at presenting that claim, defined to include changes in law.
See Harrison v. Ollison, 519 F.3d 952, 959-60 (9th Cir.
2008); Abdullah v. Hedrick, 392 F.3d 957, 963 (8th Cir.
2004). Judge Martin’s dissent places great weight on the
majority of circuits having arrived at the same result, re-
gardless of their reasoning, Martin Dissent at 88, 98 n.7,
but our inquiry must begin with the text.

Only the Tenth Circuit has adhered to—or even seri-
ously considered—the text of the saving clause. In Prost,
the Tenth Circuit held that “the plain language of § 2255
means what it says and says what it means: a prisoner can
proceed to § 2241 only if his initial § 2255 motion was itself
inadequate or ineffective to the task of providing the peti-
tioner with a chance to test his sentence or conviction.”
Prost, 636 F.3d at 587. The intervening change in caselaw
does not mean that the “process was ineffective or inade-
quate to test his argument.” Id. at 580. And then-Chief
Judge Frank Easterbrook reached the same conclusion
contrary to the circuit precedent that binds his court: “A
motion under § 2255 could reasonably be thought ‘inade-
quate or ineffective to test the legality of [the prisoner’s]
detention’ if a class of argument were categorically ex-
cluded, but when an argument is permissible but fails on
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the merits there is no problem with the adequacy of
§ 2255.” Brown v. Caraway, 719 F.3d 583, 597 (7th Cir.
2013) (Easterbrook, C.J., concerning the circulation un-
der Circuit Rule 40(e)).

In Bryant, we briefly considered this textual interpre-
tation of the saving clause and dismissed it as “in tension
with this Court’s precedent.” 738 F.3d at 1287. But as the
Tenth Circuit correctly explained, our precedent in Wof-
ford did not address the “textual and structural clues”
that support the contrary reasoning in Prost, 636 F.3d at
593. With the benefit of our experience, we now take this
opportunity to reconsider our interpretation of the saving
clause.

B. The Text of the Saving Clause

The saving clause provides a federal prisoner relief
only when his “remedy by motion is inadequate or ineffec-
tive to test the legality of his detention.” 28 U.S.C.
§ 2255(e). When we read this text, several terms offer im-
portant clues about its meaning: “remedy,” “to test,” “in-
adequate or ineffective,” and “detention.” Careful review
of these terms and the whole text makes clear that a
change in caselaw does not trigger relief under the saving
clause. Whether circuit precedent “was once adverse to a
prisoner has nothing to do with whether his motion to va-
cate his sentence is ‘inadequate or ineffective to test the
legality of his detention.” ” Samak, 766 F.3d at 1276 (W.
Pryor, J., concurring).

McCarthan’s claim that his sentence exceeds the stat-
utory maximum is exactly the kind of claim that a motion
to vacate is designed to “remedy,” notwithstanding ad-
verse precedent. “Remedy” as used in the saving clause
does not promise “relief.” A “remedy” is “[t]he means by
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which a right is enforced or the violation of a right is pre-
vented, redressed, or compensated.” Remedy, Black’s
Law Dictionary 1526 (3d ed. 1933). “Relief” is “the assis-
tance, redress, or benefit which a complainant seeks at the
hands of the court.” Relief, Black’s Law Dictionary 1523
(3d ed. 1933). The “means” are not inadequate when cir-
cuit precedent forecloses relief on a claim. The remedy of
a motion to vacate permitted McCarthan to bring his
claim and seek en banc or Supreme Court review to
change the substantive rule of law. That a court might re-
ject a prisoner’s argument does not render his “remedy
by motion” an inadequate “means by which” to challenge
the legality of his sentence. A procedural rule that might
prevent success on a particular motion does not render
the remedy an inadequate “means” so long as it is capable
of “enfore[ing]” or “redress[ing]” the right. The motion to
vacate is an adequate remedy for McCarthan because if
he succeeds, the court must “vacate and set the judgment
aside” and either release or retry him. 28 U.S.C. § 2255(b).

The distinction between remedy and relief is reflected
throughout our system of habeas corpus. For example, a
procedural bar might prevent relief, but that bar does not
render the motion itself an ineffective or inadequate rem-
edy. See, e.g., Jiminian v. Nash, 245 F.3d 144, 147-48 (2d
Cir. 2001) (Sotomayor, J.). The prisoner may still bring
the claim. Likewise, a state prisoner must “exhaust[] the
remedies available in the courts of the State” before peti-
tioning for a federal writ of habeas corpus. 28 U.S.C.
§ 2254(b)(1)(A) (emphasis added). In this context, remedy
must refer to the available process—not substantive re-
lief—because a prisoner who received relief in state court
would have no reason to file a habeas petition. That
McCarthan’s argument was foreclosed by precedent (as
opposed to being wrong, untimely, procedurally barred,
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or unexhausted) is irrelevant. The motion to vacate pro-
vided an adequate remedy to challenge the legality of his
sentence.

MecCarthan also could have “tested” the legality of his
detention in his first motion to vacate. That is, he could
have made the argument that his prior convictions did not
qualify him for an enhanced sentence under the statute.
“To test” the legality of his detention and satisfy the sav-
ing clause, a prisoner is not required “to win” his release.
“To test” means “to try.” Test, 11 Oxford English Diction-
ary 220 (1st ed. 1933). To try a claim, a “petitioner [must
have] an opportunity to bring his argument,” Prost, 636
F.3d at 584. The opportunity to test or try a claim, how-
ever, neither guarantees any relief nor requires any par-
ticular probability of success; it guarantees access to a
procedure. Id.; see also Taylor v. Gilkey, 314 F.3d 832,
835-36 (7th Cir. 2002) (“[To test] implies a focus on proce-
dures rather than outcomes. Judges sometimes err, but
this does not show that the procedures are inadequate; it
shows only that people are fallible.”). To determine
whether a prisoner satisfies the saving clause, we ask only
whether the motion to vacate is an adequate procedure to
test the prisoner’s claim. And to answer this question, we
ask whether the prisoner would have been permitted to
bring that claim in a motion to vacate. In other words, a
prisoner has a meaningful opportunity to test his claim
whenever section 2255 can provide him a remedy.

Despite circuit precedent, McCarthan could have
tested the legality of his detention by requesting that we
reconsider our precedent en banc or by petitioning the Su-
preme Court for a writ of certiorari. The panel opinion
stated that the purpose of the Wofford test is “to prevent
us from entertaining § 2241 petitions by federal prisoners



17a

who could have at least theoretically successfully chal-
lenged an ACCA enhancement in an earlier proceeding,”
McCarthan, 811 F.3d at 1245, and Judge Rosenbaum’s
dissent argues that “a prisoner must have a ‘meaningful
opportunity’ to present his claim,” Rosenbaum Dissent at
139-40. But if McCarthan had raised his claim earlier,
perhaps he could have been the successful litigant that
Deondery Chambers or Larry Begay later came to be.
For example, Chambers raised the same claim McCar-
than does, namely that his conviction for escape was not a
violent felony under the Armed Career Criminal Act.
Chambers, 555 U.S. at 123. And he too faced binding cir-
cuit precedent that foreclosed this claim. See United
States v. Chambers, 473 F.3d 724, 725-26 (7th Cir. 2007),
rev’d, 555 U.S. 122 (2009). But he nevertheless presented
his claim and won relief in the Supreme Court. Chamobers,
555 U.S. at 126-27. Similarly, in the context of procedural
default, we do not excuse a defendant’s failure to raise a
claim even if the claim was “unacceptable to that particu-
lar court at that particular time.” Engle v. Isaac, 456 U.S.
107, 132 n.35 (1982) (citation omitted); Moore v. Zant, 885
F.2d 1497, 1507-08 (11th Cir. 1989) (“E'ngle . . . indicated
that petitioners might have a duty to anticipate changes
in the law at the threat of having later claims based on
those changes barred by principles of procedural de-
fault.”). It is unclear why the chance to have precedent
overruled en banec or by the Supreme Court would not
qualify as a theoretically successful challenge or meaning-
ful opportunity. McCarthan, like Chambers, had a mean-
ingful opportunity to present his claim and test the legal-
ity of his sentence before the court of appeals and before
the Supreme Court. A test often failed can nevertheless
be an adequate test.
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Adverse circuit precedent also did not make McCar-
than’s first motion to vacate his sentence “inadequate or
ineffective” to challenge his sentence. “Inadequate or in-
effective” instead connotes that the saving clause permits
a prisoner to bring a claim in a petition for habeas corpus
that could not have been raised in his initial motion to va-
cate. The term “inadequate,” as defined in the phrase “in-
adequate remedy at law,” means “unfitted or not adapted
to the end in view.” Inadequate Remedy at Law, Black’s
Law Dictionary 940 (3d ed. 1933); see also Jordan Con-
curring at 67 (providing a definition of “inadequate” as
“lacking in effectiveness”). And “ineffective” means “[o]f
such a nature as not to produce . . . the intended [ ] effect.”
Ineffective, 5 Oxford English Dictionary 239 (1st ed.
1933). That a particular argument is doomed under circuit
precedent says nothing about the nature of the motion to
vacate. The motion to vacate is still “adapted to the end”
of testing the claim regardless of the claim’s success on
the merits.

The word “or” in “inadequate or ineffective” does not
overpower the ordinary meaning of the words, which have
similar definitions. We are hard pressed to imagine a rem-
edy that is “lacking in effectiveness” but not “ineffective,”
or “of such a nature as not to produce the intended effect”
but not “inadequate.” Although the disjunctive “or” may
suggest separate meanings for the two terms, Jordan
Concurring at 66-67; Rosenbaum Dissent at 127-28, it
does not require mutual exclusivity. The word “or” com-
monly introduces a synonym or “definitional equivalent.”
See Antonin Scalia & Bryan A. Garner, Reading Law: An
Interpretation of Legal Texts 122 (2012). That construc-
tion may be an example of the “ill-conceived but lamenta-
bly common belt-and-suspenders approach” to legal writ-
ing, id. at 17677, but it is the better reading of the text
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when the terms share the same ordinary meaning. Judge
Rosenbaum’s dissent disagrees because the phrase “or in-
effective” is not set off by commas, Rosenbaum Dissent at
128, but commas are not necessary. See, e.g., Scalia & Gar-
ner, supra, at 122 (“The award of exemplary or punitive
damages is the exception, not the rule.”); Fed. R. Evid.
407 (“When measures are taken that would have made an
earlier injury or harm less likely to occur...”). That the
definitions overlap does not require that we ignore the or-
dinary meaning of the text, and it does not support the
dissent’s conclusion that “ineffective” must mean “consti-
tutionally deficient.” Rosenbaum Dissent at 131.

A motion to vacate is not often an inadequate or inef-
fective remedy. But a motion to vacate could be “inade-
quate or ineffective to test” a prisoner’s claim about the
execution of his sentence because that claim is not cog-
nizable under section 2255(a). See, e.g., Hajduk v. United
States, 764 F.2d 795, 796 (11th Cir. 1985). The motion to
vacate is “of such a nature” that it will “not . . . produce. ..
the intended [] effect,” Ineffective, 5 Oxford English Dic-
tionary 239 (1st ed. 1933), because the prisoner does not
challenge his sentence and the appropriate remedy is not
vacatur. Or, if the sentencing court no longer exists, the
remedy by motion could be “inadequate or ineffective to
test” the prisoner’s claim because the motion may be
brought only in that venue. But when a prisoner’s argu-
ment about the legality of his sentence conflicts with cir-
cuit precedent, a motion to vacate is neither inadequate
nor ineffective to test his argument.

The word “ineffective” also carries this meaning else-
where in the statute: a state prisoner may avoid the ex-
haustion requirements if “circumstances exist that render
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such process ineffective to protect the rights of the appli-
cant.” 28 U.S.C. § 2254(b)(1)(B)(ii). The Supreme Court
stated that this exception applies only if “there is no op-
portunity to obtain redress in state court or if the correc-
tive process is so clearly deficient as to render futile any
effort to obtain relief.” Duckworth v. Serrano, 454 U.S. 1
(1981) (emphasis added). Because there was no claim that
the “postconviction procedures [were] inadequate to adju-
dicate” the claim, the prisoner did not qualify for the ex-
ception. Id. at 4. So too here. The remedy by motion is not
ineffective unless the procedure it provides is incapable of
adjudicating the claim. We cannot “engraft[] an exception
onto the habeas statute not envisioned by Congress [and]
inconsistent with the clear mandate of the Act.” Id. at 5.

In other areas of the law, adequacy and effectiveness
focus on process and do not require any likelihood of suc-
cess on the merits. For example, a litigant with an “ade-
quate” remedy at law cannot seek equitable relief, even if
his legal claim has little chance of success. Samak, 766
F.3d at 1285 (W. Pryor, J., concurring). Similarly, in the
context of the Sixth Amendment, defense counsel is not
“ineffective” even if his arguments are “doomed.” Brown,
719 F.3d at 597 (Easterbrook, C.J., concerning the circu-
lation under Circuit Rule 40(e)). Judge Rosenbaum’s dis-
sent takes this analogy too far when it asserts that be-
cause the ineffective assistance of counsel creates a con-
stitutional deficiency under the Sixth Amendment, the
term “ineffective” means “constitutionally deficient.”
Rosenbaum Dissent at 132-33.

When circuit precedent forecloses a prisoner’s claim,
“it may very well mean circuit law is inadequate or defi-
cient. But that does not mean the § 2255 remedial vehicle
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is inadequate or ineffective to the task of testing the argu-
ment.” Prost, 636 F.3d at 590. A prisoner has an adequate
procedure to raise any claim attacking his sentence, even
if that claim is foreclosed by circuit precedent. Our prece-
dent may later prove to be “right or wrong as a matter of
substantive law, but the saving[] clause is satisfied so long
as the petitioner had an opportunity to bring and test his
claim.” Id. at 585. When a prisoner’s motion attacks his
sentence based on a cognizable claim that can be brought
in the correct venue, the remedy by motion is adequate
and effective to test his claim.

The term “detention” in the saving clause carries a
broader meaning than the term “sentence” that appears
elsewhere in the statute. Section 2255(a) allows a prisoner
to challenge only his “sentence.” 28 U.S.C. § 2255(a). But
the saving clause preserves challenges to a prisoner’s “de-
tention” that would otherwise go unremedied. Id.
§ 2255(e). When Congress uses “different language in
similar sections,” we should give those words different
meanings. See [raola & CIA, S.A. v. Kimberly—Clark
Corp., 232 F.3d 854, 859 (11th Cir. 2000); see also Scalia &
Garner, supra, at 170. When Congress enacted section
2255, the word “detention” meant “[k]eeping in custody or
confinement,” Detention, 3 Oxford English Dictionary
266 (1st ed. 1933), or “[t]he act of keeping back or with-
holding, either accidentally or by design, a person or
thing,” Detention, Black’s Law Dictionary 569 (3d ed.
1933). Because someone can be “[kept] in custody” with-
out a criminal sentence, or “with[eld]” contrary to the
terms of the sentence, it is clear that the meaning of “de-
tention” covers circumstances of confinement other than
those attributable to the sentence.
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When a prisoner attacks aspects of his detention in
ways that do not challenge the validity of his sentence,
then the saving clause may provide him access to a differ-
ent remedy. For example, a prisoner may concede the va-
lidity of his sentence but raise claims about the execution
of his sentence—that is, “about his good-time credits or
the revocation of his parole, which involve the ‘act of keep-
ing back or withholding’ the prisoner.” Samak, 766 F.3d
at 1280 (W. Pryor, J., concurring).

This reading of the text comports with the traditional
distinction between a motion to vacate and a petition for a
writ of habeas corpus. A motion to vacate covers only chal-
lenges to the validity of a sentence, but the saving clause
and a petition for a writ of habeas corpus cover challenges
to the execution of a sentence. Cf. Antonelli v. Warden,
U.S.P. Atlanta, 542 F.3d 1348, 1351 n.1 (11th Cir. 2008)
(“It is well-settled that a § 2255 motion to vacate is a sep-
arate and distinet remedy from habeas corpus proper. . . .
A prisoner in custody pursuant to a federal court judg-
ment may proceed under § 2241 only when he raises
claims outside the scope of § 2255(a), that is, claims con-
cerning execution of his sentence.” (internal citations
omitted)); United States v. Flores, 616 F.2d 840, 842 (5th
Cir. 1980) (“[The prisoner’s] appropriate remedy is under
§ 2255, not 28 U.S.C. § 2241, since the alleged errors oc-
curred at or prior to sentencing.”). Because Congress
used “sentence” in one part of the statute and “detention”
in another, we should interpret the statute to preserve the
traditional distinction between those terms and the pro-
cedures by which they are challenged.

McCarthan’s petition does not fall within the text of
the saving clause. Nothing in the text suggests that Con-
gress gave special status to claims foreclosed by binding
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circuit precedent, as opposed to claims that are procedur-
ally defaulted or substantively wrong. See Samak, 766
F.3d at 1295 (W. Pryor, J., concurring) (“Bryant does not
even attempt to offer a plausible interpretation of the text
of the saving[] clause.”). Neither McCarthan’s failure to
bring this claim earlier nor his odds of success on the mer-
its are relevant to the saving clause inquiry. Because
MecCarthan filed a traditional claim attacking his sentence
that he could have brought in a motion to vacate, the rem-
edy by motion is adequate and effective to test the legality
of his detention.

The whole text of section 2255 confirms our reading of
the saving clause. “[T]here can be no justification for
needlessly rendering provisions in conflict if they can be
interpreted harmoniously.” Scalia & Garner, supra, at
180. Allowing a prisoner with a claim that is cognizable in
a motion to vacate to access the saving clause nullifies the
procedural hurdles of section 2255 and undermines the
venue provisions.

If the saving clause “guarantee[d] multiple opportuni-
ties to test a conviction or sentence,” then the bar against
second and successive motions under section 2255(h)
would become a nullity. Prost, 636 F.3d at 585. Only pris-
oners who satisfy the exceptions of section 2255(h) may
collaterally attack their sentences more than once. Sec-
tion 2255(h) “speaks directly” to the question of “[h]ow of-
ten to rerun a search for error.” Taylor, 314 F.3d at 835.
Judge Martin’s dissent argues that our interpretation
“has made arule” that “insulate[s] [our] mistakes from . . .
review,” Martin Dissent at 101, but, as always, every error
we make in affirming the denial of a motion to vacate is
subject to review on petition for certiorari. And we did not
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make the rule that bars consideration of second or succes-
sive motions. Congress did. The legislative branch defined
both the appropriate sentence for MeCarthan’s crime and
the rules for challenging the legality of that sentence.
Congress recognized that courts would make mistakes,
but provided for successive motions only in specific cir-
cumstances. The statute limits each prisoner to a “single
collateral attack, unless the conditions of [2255(h)] have
been met.” Taylor, 314 F.3d at 835. McCarthan neither
alleges that “newly discovered evidence” establishes his
innocence nor that “a new rule of constitutional law, made
retroactive to cases on collateral review by the Supreme
Court, that was previously unavailable” warrants relief.
28 U.S.C. § 2255(h). He cannot bring a second collateral
attack.

The saving clause does not create a third exception.
“Where Congress explicitly enumerates certain excep-
tions to a general prohibition, additional exceptions are
not to be implied.” TRW Inc. v. Andrews, 534 U.S. 19, 28
(2001) (quoting Andrus v. Glover Constr. Co., 446 U.S.
608, 616-17 (1980)). The specific language of section
2255(h), enacted nearly 50 years after the saving clause,
limits the reach of the saving clause. See Gilbert, 640 F.3d
at 1308 (“An ambiguous or general statutory provision en-
acted at an earlier time must yield to a specific and clear
provision enacted at a later time.”). If Congress wanted
an exception for all intervening changes in law, it could
have said so. Elsewhere in the statute, Congress refers to
any “right” that is new and retroactively applicable. 28
U.S.C. § 2255(f)(3). But section 2255(h) speaks only to “a
new rule of constitutional law.” Id. § 2255(h)(2). This ma-
terial variation in terms suggests a variation in meaning.
See Scalia & Garner, supra, at 170. Judge Martin’s dissent
argues that Congress’s failure to repeal the saving clause
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permits courts to create a third exception for new rules of
statutory interpretation that arise after a prisoner has
used his first motion to vacate. Martin Dissent at 96. But
to read the bar on successive motions (or other procedural
bars to relief) to trigger the saving clause makes the stat-
ute self-defeating. See, e.g., Brown, 719 F.3d at 599
(Easterbrook, C.J., concerning the circulation under Cir-
cuit Rule 40(e)). And we are not persuaded that relying on
equity to limit the third exception to claims of actual inno-
cence, Jordan Concurring at 69-74, does any less violence
to the statutory text that creates only two exceptions.
Congress did not create any exception to section 2255(h)
for non-constitutional changes in law, so we may not craft
one.

Section 2255 includes other procedural hurdles that
the Wofford test fails to respect. For example, the Wof-
ford test runs roughshod over the statute of limitations,
28 U.S.C. § 2255(f). A federal prisoner has one year to
move to vacate his sentence under section 2255. But when
a prisoner uses the saving clause to bring a claim that is
cognizable in a motion to vacate, he bypasses his statute
of limitations and gains limitless time to press claims that
prisoners who meet the requirements of section 2255 do
not receive.

The motion to vacate was intended to be a substitute
remedy for the writ of habeas corpus, see Hill v. United
States, 368 U.S. 424, 427 (1962); Hayman, 342 U.S. at 219,
but permitting federal prisoners to file habeas petitions
based on an intervening change in statutory interpreta-
tion provides those prisoners with a superior remedy. Al-
lowing a prisoner to use the saving clause to bring a stat-
utory claim in a habeas petition circumvents the bar on
successive petitions. 28 U.S.C. § 2255(h). It does away



26a

with the one-year statute of limitations. Id. § 2255(f). It
renders the process for obtaining permission to file a sec-
ond or successive motion, id. § 2253(b), and that for ob-
taining a certificate of appealability, d. § 2253(c)(1), a nul-
lity. A prisoner who brings a constitutional claim under
section 2255(h), in contrast, must overcome these proce-
dural hurdles. The Wofford test unravels this carefully
tailored scheme. It makes no sense to allow a federal pris-
oner to evade the statutory framework by filing a petition
for a writ of habeas corpus.

Several of the separate opinions raise a version of the
argument that a previously adequate remedy may later
become inadequate, but these temporal arguments fail in
the light of the whole text. Judge Rosenbaum’s dissent
states that “as a practical matter” a “right . .. cannot be
vindicated until after the Supreme Court announces the
new rule.” Rosenbaum Dissent at 184. But this argument
ignores that litigants often make novel arguments in the
hope that a court will adopt them as a matter of first im-
pression or in a rejection of past precedent. Judge Mar-
tin’s dissent and Judge Jordan’s concurring opinion argue
that the “present tense” of the saving clause requires that
we ask whether section 2255 “is adequate or ineffective to
test” “at the time the petition is filed in federal court.”
Martin Dissent at 91; Jordan Concurring at 64 (We “as-
sess inadequacy and ineffectiveness as of the time [a peti-
tioner] files his § 2241 habeas corpus petition, and not as
of the time when he submitted his initial § 2255 motion.”).
But whether the remedy “is” inadequate or ineffective
must refer to the nature of the remedy, not to one specific
motion, or else the motion becomes inadequate every time
a procedural rule like the statute of limitations or proce-
dural default prevents success. The procedural bars mean
nothing if they can be avoided through the saving clause.



27a

The saving clause does not allow access to section 2241
whenever a claim is untimely or procedurally defaulted
otherwise the statute would render itself inadequate or in-
effective. The same must be true for the bar on second or
successive motions. Contrary to Judge Martin’s dissent,
Martin Dissent at 97-100, the means also do not somehow
become inadequate or ineffective when circuit precedent
is abrogated after a prisoner has filed his first motion to
vacate. When Congress limits a prisoner to a single mo-
tion to vacate, it does not render the “remedy by motion
inadequate or ineffective to test the legality of his deten-
tion,” 28 U.S.C. § 2255(e); it instead limits each prisoner
to one test.

Allowing a federal prisoner to bring a successive claim
in a petition for a writ of habeas corpus also defies the
logic of the venue provisions. A federal prisoner must file
a motion to vacate in the court that tried and sentenced
him, where he can challenge issues about his trial and sen-
tencing. See id. § 2255(a). In contrast, he must bring a pe-
tition for a writ of habeas corpus in the district in which
he is imprisoned, where he can challenge his detention.
See id. § 2241(d). The United States Attorney who partic-
ipated in sentencing defends challenges to the prisoner’s
trial and sentencing. Id. § 2255(a). But the warden of the
prison defends challenges to the prisoner’s detention. Id.
§ 2241(d).

Allowing a prisoner to bring an ordinary attack on his
sentence in the district where he is detained eviscerates
this structure. It resurrects the problems that section
2255 was enacted to solve, such as heavy burdens on
courts located in districts with federal prisons, inconven-
ience for witnesses who must travel far from where the
prisoner was tried to the place where he is detained, and
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the requirement that wardens defend resentencing. See
Hayman, 342 U.S. at 219, 213. It also creates new proce-
dural and jurisdictional wrinkles for district courts tasked
with implementing relief that the statute does not contem-
plate. See Hill v. Sepanek, Civil No. 14-85-ART, 2017 WL
73338, at *5-9 (E.D. Ky. Jan. 6, 2017) (Thapar, J.)
(“[Plractical problems . . . arise under any construction of
the saving[] clause that does not comport with its plain
meaning.”); Love v. Hogsten, Civil Action No. 1:09-cv-
2134-JEC, 2012 WL 3822194, at *4 (N.D. Ga. Sept. 4,
2012) (J. Carnes, J.) (“Insisting that what is essentially a
§ 2255 claim . . . be instead deemed a § 2241 claim [shifts]
the venue . . . from the district of sentencing to the district
in which the petitioner is confined[,] ... meaning that
there is the potential for multiple § 2241 saving[] clause
claims in multiple districts, creating confusion, duplicative
effort, and potentially inconsistent results.”). Allowing ac-
cess to the saving clause to bring ordinary sentencing
challenges disregards Congress’s decision to bifurcate the
system of collateral review between challenges to a pris-
oner’s sentence and challenges to the execution of a pris-
oner’s sentence. Limiting the saving clause to claims that
are not cognizable or that cannot be remedied under sec-
tion 2255 respects the entire system of federal collateral
review.

The government and some of the separate opinions ar-
gue that our interpretation renders the saving clause
meaningless, see Jordan Concurring at 81; Martin Dissent
at 100, but we disagree. The saving clause has meaning
because not all claims can be remedied by section 2255. A
prisoner sentenced by a federal court, for example, may
file a petition for a writ of habeas corpus to challenge the
execution of his sentence, such as the deprivation of good-
time credits or parole determinations. See, e.g., Hajduk,
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764 F.2d at 796. The saving clause also allows a prisoner
to bring a petition for a writ of habeas corpus when the
sentencing court is unavailable. Other circuits have held
that a prisoner may file a petition for a writ of habeas cor-
pus if his sentencing court has been dissolved. See Prost,
636 F'.3d at 588 (explaining that for military prisoners “the
resort to § 2241 is the norm rather than the exception. ..
due to the evanescent nature of court martial proceedings:
the sentencing court literally dissolves after sentencing
and is no longer available to test a prisoner’s collateral at-
tack”). Or, as our sister circuit has held, perhaps practical
considerations (such as multiple sentencing courts) might
prevent a petitioner from filing a motion to vacate. See Co-
hen v. United States, 593 F.2d 766, 771 & n.12 (6th Cir.
1979). “But only in those kinds of limited circumstances is
[the remedy by motion] ‘inadequate or ineffective to test
the legality of his detention.” Samak, 766 F.3d at 1278
(W. Pryor, J., concurring) (quoting 28 U.S.C. § 2255(e)).

Judge Rosenbaum’s dissent and Judge Jordan’s con-
curring opinion argue that our interpretation conflicts
with the text of the statute because, in their view, a pris-
oner can petition for a writ of habeas corpus to challenge
the execution of his sentence without accessing the saving
clause. Rosenbaum Dissent at 114-25; Jordan Concurring
at 76-77. But they misinterpret “a prisoner who is author-
ized to apply for relief by motion pursuant to this section,”
1d. § 2255(e), to mean only a prisoner bringing a claim un-
der section 2255(a). Rosenbaum Dissent at 114-25; Jor-
dan Concurring at 74-75. The use of the broader word
“detention” suggests that the saving clause applies to
claims about the execution of a sentence because we would
expect the clause to say “sentence” if it only applied to
sentencing claims. And the phrase “a prisoner who” high-
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lights that the prohibition on petitioning for a writ of ha-
beas corpus applies to a kind of person, namely “a pris-
oner in custody under sentence of a court established by
Act of Congress,” id. § 2255(a), not a kind of claim. The
better interpretation of “pursuant to this section” is in op-
position to prisoners authorized pursuant to a different
section, such as “a person in custody pursuant to the judg-
ment of a State court” in the neighboring section of the
code, id. § 2254(a).

Despite the dissent’s attempt to limit the meaning of
“authorized” to portions of section 2255 that contain af-
firmative grants to the prisoner, as opposed to processing
instructions to the court, Rosenbaum Dissent at 114-19,
the text will not bear this interpretation. The phrase “pur-
suant to this section” refers to all of section 2255, not the
first subsection alone. An ordinary speaker of English
would not understand a prisoner who lacks permission to
file a second or successive motion to be any more “author-
ized to apply for relief” than a prisoner with a claim out-
side of section 2255(a). But if that prisoner can instead pe-
tition for a writ of habeas corpus, then section 2255(h) be-
comes a nullity. Our interpretation that a prisoner is “au-
thorized to apply for relief by motion pursuant to this sec-
tion,” id. § 2255(e), if he is “in custody under sentence of a
court established by Act of Congress,” id. §2255(a),
avoids this nullity. But most importantly, even if a pris-
oner with a claim based on the execution of his sentence
could petition for a writ of habeas corpus without the sav-
ing clause, the saving clause would still apply to situations
in which a federal sentencing court dissolves or access to
the remedy by motion is impractical. The interpretation
presented by Judge Rosenbaum’s dissent and Judge Jor-
dan’s concurring opinion proves nothing about whether a
prisoner with a claim based on a change in caselaw or a
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prisoner with a claim based on actual innocence satisfies
the saving clause.

Judge Rosenbaum’s dissent contends that our inter-
pretation of the saving clause violates the Suspension
Clause, U.S. Const. Art. 1, § 9, cl. 2, Rosenbaum Dissent
at 133-35, but we disagree. We have no need to use the
saving clause as a fount of constitutional avoidance in this
appeal, see Rosenbaum Dissent at 110, 140, because there
is no constitutional violation to avoid. The Suspension
Clause provides that “[t]he Privilege of the Writ of Ha-
beas Corpus shall not be suspended, unless when in Cases
of Rebellion or Invasion the public Safety may require it.”
U.S. Const. Art. 1, § 9, cl. 2. Our interpretation of the sav-
ing clause cannot suspend the writ because the Original
Writ in the Supreme Court remains available, habeas cor-
pus at common law did not apply to prisoners sentenced
by a court of competent jurisdiction, and the decision of
the Supreme Court in Felker v. Turpin, 518 U.S. 651
(1996), upheld a bar on successive motions against consti-
tutional challenge.

Nothing in the Antiterrorism and Effective Death
Penalty Act “strangle [s] the power of the Supreme Court
to grant an Original Writ.” Samak, 766 F.3d at 1291 (W.
Pryor, J., concurring) (citing Felker, 518 U.S. at 658).
“The Act cannot transgress the constitutional rights of
prisoners who allege that they have been erroneously sen-
tenced or unfairly tried when the Supreme Court retains
its power to grant an Original Writ. The Supreme Court
affirmed this proposition as early as 1868 ... and as re-
cently as 1996.” Id. at 1292 (citing Kx Parte Yerger, 75
U.S. (8 Wall.) 85, (1868); Felker, 518 U.S. at 651). Judge
Rosenbaum’s dissent argues that the Original Writ is not
an adequate substitute for the common law writ because



32a

it would be impractical and the Supreme Court rarely
grants the writ. Rosenbaum Dissent at 164—66. But “judg-
ments about the proper scope of the writ are ‘normally for
Congress to make.” Felker, 518 U.S. at 664 (citing Lon-
char v. Thomas, 517 U.S. 314, 323 (1996)). And because
the Constitution does not even require Congress to create
inferior courts, U.S. Const. Art. II1, § 1, it makes no sense
to assert that a remedy within the original jurisdiction of
the Supreme Court is insufficient to satisfy the Suspen-
sion Clause.

To argue that section 2255 suspends the writ ignores
that at common law, the writ of habeas corpus would not
have been available at all to prisoners like McCarthan.
And the Supreme Court has never held that the constitu-
tional requirements of the Suspension Clause increase
over time. See ILN.S. v. St. Cyr, 533 U.S. 289, 300-301
(2001); Felker, 518 U.S. at 663-64. Traditional habeas cor-
pus dealt with only “serious abuses of power by a govern-
ment, say a king’s imprisonment of an individual without
referring the matter to a court.” Lonchar, 517 U.S. at 322.
“As limited by the act of 1789, [the writ] did not extend to
cases of imprisonment after conviction, under sentences
of competent tribunals . ...” Ex Parte Yerger, 75 U.S. (8
Wall.) at 101. Judge Rosenbaum’s dissent relies heavily on
Boumediene v. Bush, 553 U.S. 723 (2008), but this reliance
is misplaced. In Boumediene, the Supreme Court ad-
dressed the scope of habeas corpus for executive detain-
ees “where no trial has been held” and distinguished deci-
sions like Felker in which a prisoner sought relief from a
judgment imposed in a “fair, adversary proceeding.” Id.
at 732, 774, 782. Because McCarthan would not have had
the right to habeas corpus under the common law, his in-
ability to file a second collateral attack after a change in
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caselaw cannot possibly constitute a suspension of the
writ.

Judge Rosenbaum’s dissent argues that the Suspen-
sion Clause requires the availability of successive peti-
tions for new rules of statutory interpretation, Rosen-
baum Dissent at 109, but as the decision of the Supreme
Court in Felker reminds us, the writ has not been sus-
pended whenever a prisoner cannot file a successive col-
lateral attack. The Antiterrorism and Effective Death
Penalty Act creates parallel procedures for federal and
state prisoners: federal prisoners bring collateral attacks
under section 2255, and state prisoners bring collateral at-
tacks under section 2254. Both remedies include a nearly
identical bar on successive attacks, 28 U.S.C. §§ 2244(b),
2255(h), but only the federal remedy includes a saving
clause. In Felker, the Supreme Court held that the bar on
second or successive collateral attacks by state prisoners
did not violate the Suspension Clause. 518 U.S. at 664. Be-
cause the Supreme Court has approved limitations on sue-
cessive petitions without a saving clause, those same lim-
itations with a saving clause must be constitutional. Citing
the separation of powers to limit the application of Felker
to state prisoners, Rosenbaum Dissent at 159-61, is “in-
terpretive jiggery-pokery,” King v. Burwell, 135 S. Ct.
2480, 2500 (2015) (Scalia, J., dissenting), that conveniently
ignores the dissent’s own insistence that “limited govern-
ment powers” also animate habeas corpus, Rosenbaum
Dissent at 108.

Contrary to Judge Rosenbaum’s dissent, retroactivity
doctrine does not undermine this conclusion; indeed, it is
unclear why retroactivity is even relevant. When the Su-
preme Court makes a right retroactively available on col-
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lateral review, it does not mean that a prisoner is consti-
tutionally entitled to have a court review a violation of
that right on the merits. See, e.g., Bousley v. United
States, 523 U.S. 614, 621 (1998) (“Though petitioner’s
claim is [retroactive], there are nonetheless significant
procedural hurdles to its consideration on the merits.”).
Retroactivity means that a court is no longer barred from
applying a new rule on collateral review, not that a court
must create a vehicle for collateral review because there
is a new rule. Procedural barriers like procedural default,
1d., the statute of limitations, or the bar on successive mo-
tions may prevent litigation about a violation of that new
rule. That a procedural rule prevents litigating an error
does not create a constitutional crisis, let alone a suspen-
sion of the writ. See, e.g., Felker, 518 U.S. at 664 (“The
added restrictions which the Act places on second habeas
petitions . . . do not amount to a ‘suspension’ of the writ.”).
Our current, erroneous precedent is not dictated by con-
stitutional avoidance concerns. If anything, we conform
our precedent to the Constitution by rejecting an atextual
judicial invention and faithfully interpreting the text of
the statute.

C. Precedent and Stare Decisis

We recognize that overturning precedent is and
should be a rare occurrence. Our Court follows the princi-
ples of stare decisis as described by the Supreme Court.
See Glazner v. Glazner, 347 F.3d 1212, 1216 (11th Cir.
2003) (en banc). Courts “should not lightly overrule past
decisions,” Moragne v. States Marine Lines, Inc., 398
U.S. 375, 403 (1970), because “[s]tability and predictabil-
ity are essential factors in the proper operation of the rule
of law,” Bonner v. City of Prichard, 661 F.2d 1206, 1209
(11th Cir. 1981). Stare decisis is especially important
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when we construe statutes because “Congress remains
free to alter what we have done.” John R. Sand & Gravel
Co. v. United States, 552 U.S. 130, 139 (2008) (quoting Pat-
terson v. McLean Credit Union, 491 U.S. 164, 172-73
(1989)).

But stare decisis “is not an inexorable command.”
Payne v. Tennessee, 501 U.S. 808, 828 (1991); accord
Bryan A. Garner, et al., The Law of Judicial Precedent
388 (2016) (“[S]tare decisis isn’t an ineluctable doctrine to
be applied with procrustean rigor.”). We may overrule
precedent that is “plainly and palpably wrong” if overrul-
ing the precedent would not “result in more harm than
continuing to follow the erroneous decision.” Garner, et
al., supra, at 388. Our Court has held that “we must follow
the Supreme Court’s instruction that stare decisis should
be abandoned where, as here, ‘a prior judicial ruling
should come to be seen so clearly as error that its enforce-
ment was for that very reason doomed.” Glazner, 347
F.3d at 1216 (quoting Planned Parenthood of Se. Pa. v.
Casey, 505 U.S. 833, 854 (1992)). If the statutory and doc-
trinal underpinnings have eroded and there has not been
significant reliance on the precedent, it may be aban-
doned. Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401,
2410-11 (2015). The same is true if a decision has “proved
unworkable.” Id.

In this instance, we take the rare step of overruling
our precedents for three reasons. First, they are wholly
divorced from the text. Second, reliance interests are min-
imal. And third, our precedents have proved unworkable.
Continuing to follow these erroneous precedents would do
more harm than good.
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First, our precedents are not faithful to the text of the
statute. As discussed above, the Wofford test is “plainly
and palpably wrong.” See Garner, et al., supra, at 388.
Even our colleagues writing separately agree that our
precedents are wrong. Rosenbaum Dissent at 107 (“I
agree with the Majority that we incorrectly interpreted 28
U.S.C. § 2255(e) on at least five occasions.”); Martin Dis-
sent at 90 (“I have always believed that Wofford was
wrong and that this Court’s rulings on saving[ ] clause
cases that have since followed Wofford are wrong as
well.”); Jordan Concurring at 59 (“I agree with the major-
ity’s ultimate conclusion that the ‘saving clause’ of
§ 2255(e) does not permit sentencing claims . .. [bJut my
reading of the ‘saving clause’ is broader.”); Wilson Dissent
at 82 (agreeing with Judge Jordan’s textual analysis but
extending it to a prisoner whose sentence exceeds the
statutory maximum). We have previously decided to over-
turn our precedent when the statute is “clear and unam-
biguous,” Glazner, 347 F.3d at 1215, or the precedent is
“inconsistent” with the text of the statute, United States
v. Svete, 556 F.3d 1157, 1166 (11th Cir. 2009) (en banc).
Our decisions in Wofford, Gilbert, Williams, and Bryant
ignored the text. When we first addressed the saving
clause, “we went straight to the legislative history of the
clause to divine its meaning, but unsurprisingly could find
no clues.” Samak, 766 F.3d at 1276 (W. Pryor, J., concur-
ring). And as we applied this rule, we never returned to a
careful consideration of the text. See Williams, 713 F.3d
at 1341 (“[T]he statute says precious little about what it
means for the original motion to have been ‘inadequate’ or
‘ineffective.””); Gilbert, 640 F.3d at 1307 (“This is one of
those times when it is easier to determine something that
a provision does not mean . . ..”). Because our precedents
are so far removed from the text of the statute, there is
less reason to defer to them.
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Nor is there a settled consensus about the meaning of
the saving clause. The Tenth Circuit adheres to the text,
Prost, 636 F.3d at 584-87, but most of our sister circuits
have focused on legislative purpose and avoided rigorous
textual analysis. As a result, a wide variety of interpreta-
tions of the saving clause exists amongst the circuits. For
example, the Fifth Circuit has refused to apply the saving
clause to sentencing errors, In re Bradford, 660 F.3d 226,
230 (5th Cir. 2011), our Circuit has extended the saving
clause only to sentencing errors that exceed the statutory
maximum, Bryant, 738 F.3d at 1274, and the Seventh Cir-
cuit has extended the saving clause to all sentencing er-
rors, including those under the then-mandatory sentenc-
ing guidelines, Brown, 719 F.3d at 587. Although several
circuits have adopted some version of a “circuit busting”
test, they do not agree on its contours. Some require ac-
tual innocence, see, e.g., Wooten, 677 F.3d at 307-08, oth-
ers require “complete miscarriage of justice,” In re Dor-
sarnwil, 119 F.3d at 251, and others focus on constitutional
avoidance, Triestman, 124 F.3d at 376. And our dissenting
colleagues propose new tests based on constitutional
avoidance, Rosenbaum Dissent at 107-108, or fundamen-
tal defect, Martin Dissent at 93. This is not a situation
where our precedents align with a uniform interpretation.

Second, reliance interests for our precedents are min-
imal. As a fundamental matter, rules about collateral re-
view do not create significant reliance interests. In areas
of law like property and contracts, reliance interests are
particularly strong. Kimble, 135 S. Ct. at 2410. And of
course, individuals rely on criminal law because it regu-
lates primary conduct. But unlike rules of property, where
court decisions are “retrospective and may affect titles
purchased on the faith of their stability,” Garner, et al.,
supra, at 422 (quoting Minn. Mining Co. v. Nat’l Mining
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Co., 70 U.S. (3 Wall.) 332, 334 (1865)), the availability of
collateral review does not prompt reliance. Whether a fed-
eral prisoner receives one round of collateral review or
two does not impact his decision-making. He cannot rely
on an unanticipated change in law. And if he intentionally
withheld an argument for a second bite at the apple, he
would not have preserved it.

Our current test is relatively recent and has rarely led
to a grant of relief. Although we have been applying some
version of the test for intervening changes in law since
Wofford, we did not grant relief until Bryant. When we
considered the matter en banc in Gilbert, we still referred
to the Wofford test as “dicta.” 640 F.3d at 1319. And it has
been used to grant relief only one other time, in Mackey.
“[Gloverning decisions” are more easily overturned “if the
precedent is particularly recent and has not generated
any serious reliance interests” or if it has “sustained seri-
ous erosion from our recent decisions.” Al-Sharif v. U.S.
Citizenship and Immigr. Servs., 7134 F.3d 207, 212 (3d Cir.
2013) (quotation marks and citations omitted).

There is not even a clear consensus about what the
Wofford test entails, even among the parties to this appeal
who favor its retention. MeCarthan argues in favor of the
Wofford test as applied in Bryant but quibbles over the
meaning of step four. The warden agrees that the Wofford
test is correct but describes its analysis as a three-part
test: “(1) a Supreme Court decision of statutory construc-
tion has changed controlling circuit law retroactively;

(2) in a way that establishes a fundamental defect in the
prisoner’s conviction or sentence and renders his contin-
ued detention illegal; and (3) the prisoner had no reason-
able opportunity for a judicial remedy of that fundamental
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defect in another proceeding.” And the National Associa-
tion of Criminal Defense Lawyers as amicus curiae first
describes Wofford as a four-factor test, and then proposes
a new test: “whether the prisoner had a genuine oppor-
tunity to raise his claim in an adequate and effective fash-
ion.” This cacophony highlights that we do not face a prob-
lem of overturning a long-established, settled test. In fact,
it is difficult to imagine how someone could rely on a test
so inscrutable. And when reliance interests are minimal,
a court may overrule its own precedent. Garner, et al., su-
pra, at 401, 408-09.

Third, our precedents have proved unworkable. Wof-
ford has placed a heavy burden on courts in this Circuit.
Hundreds, perhaps thousands, of prisoners have filed pe-
titions citing the Wofford test in the various districts
where federal prisons are located in this Circuit. These
doomed collateral attacks have required wardens to de-
fend decades-old sentencing determinations and resur-
rected the exact problems that Congress attempted to
solve when it created the remedy by motion. Hayman,
342 U.S. at 219.

And the Wofford test is burdensome to apply. For ex-
ample, deciding whether circuit precedent foreclosed an
argument, whether the Supreme Court abrogated that
precedent, and whether that decision applies retroac-
tively on collateral review can be a difficult and controver-
sial task. See, e.g., McCarthan, 811 F.3d at 1247-50 (dis-
cussing the argument that circuit precedent about a Geor-
gia statute did not foreclose McCarthan from challenging
a Florida statute); In re Watkins, 810 F.3d 375, 380 (6th
Cir. 2015) (describing the circuit split regarding whether
Johnson v. United States, 135 S. Ct. 2551 (2015), applies
retroactively on collateral review). In this appeal, the
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panel disagreed about how to apply the Wofford test to
MecCarthan. The separate concurring opinion stated that
“the cumbersome nature of that test leads to just the type
of confusion we have here,” namely that the steps of the
analysis overlap. McCarthan, 811 F.3d at 1257 (Proctor,
J., concurring). In Samak, we had to apply the law of an-
other circuit to answer these questions because a federal
inmate imprisoned in our circuit was sentenced in an-
other. 766 F.3d at 1275 n.3. In Cortes-Morales, we were
asked to decide whether the logic of the Wofford test
should extend to retroactive amendments to state legisla-
tion. 827 F'.3d at 1016. Hard questions with no predictable
answers will continue to arise if we insist on applying a
test unbound by the text.

Even the questions of the Wofford test that seem
straightforward prove difficult. The Wofford test requires
that we determine whether the current sentence exceeds
the statutory maximum. The panel opinion in this appeal
went to great lengths to distinguish this inquiry from the
merits of the motion to vacate. The difference, according
to the panel, is that the Wofford test looks at both “invalid
predicate convictions that a federal prisoner could not
have challenged in his initial § 2255 petition because any
challenge was squarely foreclosed by binding Circuit
precedent that the Supreme Court only subsequently
overturned (‘squarely foreclosed convictions’)” and “inva-
lid predicate convictions that a defendant could have, but
failed to, challenge earlier (‘erroneously counted convic-
tions’),” but the merits inquiry looks only at the former.
McCarthan, 811 F.3d at 1251. In the final part of the Wof-
ford test, we are expected to resolve “whether the saving(]
clause in § 2255(e) reaches” the kind of claim presented,
Bryant, 738 F.3d at 1274, but this circular standard is
meaningless when the issue is one of first impression.
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All of these difficult and convoluted determinations
are made in a threshold jurisdictional analysis. The laby-
rinthian analysis required by our precedents is not a pru-
dent use of judicial resources. See Duckworth, 454 U.S. at
4 (“Creating a new exception” means that “[s]ignificantly
more time and resources would be consumed as district
and appellate courts examined the merits to determine
whether a claim met the requisite level of validity.”). True,
it is often “more important that the applicable rule of law
be settled than that it be settled right.” Agostini v. Felton,
521 U.S. 203, 235, 1997 (quoting Burnet v. Coronado Ol
& Gas Co., 285 U.S. 393, 406 (1932) (Brandeis, J., dissent-
ing)). But the Wofford test repeatedly unsettles the law in
this Circuit.

Because the Wofford test ignores the text of the saving
clause, induces no reliance, and burdens our courts, it
does more harm than good. “[T]his weighing of alterna-
tive harms is the normal assessment in deciding whether
to overrule precedent.” Garner, et al., supra, at 388. In
contrast, being faithful to the text of the saving clause
makes our task simple, predictable, and sensible. This ap-
peal presents the rare circumstance where we should
overturn our precedents.

Contrary to McCarthan’s argument, this appeal pre-
sents no problems of justiciability. MeCarthan argues
that because both parties accept the Wofford test and
“[n]either party stands to obtain meaningful relief from a
re-consideration of [it],” this Court lacks jurisdiction to
reconsider its precedents. See U.S. Const. Art. III, § 2,
cl. 1. Nonsense. As the Warden correctly responds, there
is a live case or controversy about whether McCarthan is
entitled to relief, “notwithstanding any agreement on the
rules to be applied.” We have a responsibility to interpret
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the law correctly. And the Supreme Court has modeled
the use of an amicus curiae to aid in this endeavor. See
Miscellaneous Order, Irizarry v. United States, 552 U.S.
1135 (2008) (inviting Peter B. Rutledge to brief and argue
the case, as amicus curiae, in support of the judgment be-
low); Miscellaneous Order, United States v. Beckles, 137
S. Ct. 23 (2016) (inviting Adam K. Mortara to brief and ar-
gue the case, as amicus curiae, in support of the judgment
below). We must interpret the statute that governs this
appeal and apply it to the parties before us. We have done
S0.

A motion to vacate is inadequate or ineffective to test
the legality of a prisoner’s detention only when it cannot
remedy a particular kind of claim. Even if a prisoner’s
claim fails under circuit precedent, a motion to vacate re-
mains an adequate and effective remedy for a prisoner to
raise the claim and attempt to persuade the court to
change its precedent, and failing that, to seek certiorari in
the Supreme Court. McCarthan does not qualify for the
saving clause because his claim that escape is not a violent
felony is cognizable under section 2255. Because he “was
free to bring” this claim about the interpretation of his
sentencing law in his initial motion to vacate, the remedy
by motion was an “adequate and effective means for test-
ing such an argument.” Prost, 636 F.3d at 580. He cannot
now use the saving clause to make that claim in a petition
for a writ of habeas corpus.

IV. CONCLUSION

For all the above reasons, we overrule the Wofford
test as applied in Bryant and Mackey and AFFIRM the
order denying McCarthan’s petition for a writ of habeas
corpus.
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ED CARNES, Chief Judge, concurring:

I join in full the opinion of the Court and write sepa-
rately only to emphasize a point that it makes in passing.

Judge Rosenbaum’s dissenting opinion says, in effect,
that there should be another exception to the bar on sec-
ond and successive § 2255 motions to permit claims based
on a new decision about the scope of a criminal statute that
the Supreme Court has made retroactively applicable to
cases on first collateral review. But Congress has not said
that. The place to have said it, of course, would have been
in § 2255(h), which contains the two exceptions to the bar
on second and successive motions. Congress could have
simply added a third exception to the list so that subsec-
tion (h) would have read:

A second or successive motion must be certified as
provided in section 2244 by a panel of the appropriate
court of appeals to contain—

1) newly discovered evidence that, if proven and
viewed in light of the evidence as a whole,
would be sufficient to establish by clear and
convincing evidence that no reasonable fact-
finder would have found the movant guilty of
the offense; or

(2) a new rule of constitutional law, made retroac-
tive to cases on collateral review by the Su-
preme Court, that was previously unavailable,
or

3) a new rule of statutory law, made retroactive
to cases on collateral review by the Supreme
Court, that was previously unavailable.
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Simple as that would have been, Congress did not do it.
Instead, it limited the exceptions to two.

The dissenting opinion would have us “improve” the
statute by writing in the exception that it favors, but we
cannot do that. As the Supreme Court has instructed us:
“It is for Congress, not this Court, to amend the statute if
it believes that the interplay of [some provisions] of § 2255
unduly restricts federal prisoners’ ability to file second or
successive motions.” Dodd v. United States, 545 U.S. 353,
359-60 (2005).

There is more at stake here than an issue of statutory
interpretation. The question is one of the proper role of
the judiciary. As we have explained, “Our oft-stated rule
against judicial revision of statutes finds plenty of anchor
weight in the bedrock principle that we are a country of
laws, not one ruled by the musings, whether pragmatic or
otherwise, of the black-robed class.” T-Mobile S., LLC v.
City of Milton, Ga., 728 F.3d 1274, 1285 (11th Cir. 2013);
see also ud. at 1284 (“We are interpreting a statute, not
designing one. Although we, like most judges, have
enough ego to believe that we could improve a good many
statutes if given the chance, statutory construction does
not give us that chance if we are true to the judicial func-
tion. Our duty is to say what statutory language means,
not what it should mean, and not what it would mean if we
had drafted it.”); Friends of the Everglades v. S. Fla. Wa-
ter Mgmt. Dist., 570 F.3d 1210, 1224 (11th Cir. 2009)
(“[W]e are not allowed to add or subtract words from a
statute; we cannot rewrite it.”); Wright v. Sec’y for Dep’t
of Corr., 278 F.3d 1245, 1255 (11th Cir. 2002) (“Our func-
tion is to apply statutes, to carry out the expression of the
legislative will that is embodied in them, not to ‘improve’
statutes by altering them.”); Harris v. Garner, 216 F.3d
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970, 976 (11th Cir. 2000) (en banc) (“We will not do to the
statutory language what Congress did not do with it, be-
cause the role of the judicial branch is to apply statutory
language, not to rewrite it.”).

The dissent invokes the separation of powers, but that
constitutional doctrine is best served by respecting the
fundamental principle that it is the role of Congress, not
the Courts, to decide what the statutory law is to be, and
Congress has done that in § 2255(h). We honor the sepa-
ration of powers doctrine when we resist the temptation,
irresistible as it may seem, to judicially revise statutes to
suit our sense of sound policy.

The dissenting opinion repeatedly protests that it is
not an example of “judicial activism,” using that phrase
more than a dozen times to answer an unstated charge.
And with painful accuracy, that opinion charges me with
being among the judges who have attempted to improve
the saving clause of § 2255(e) by interpretation. See Ros-
enbaum Dissent at 192. Mea culpa. As the author of the
Wofford opinion and its dicta, I am the one who laid out
the seedbed from which the weeds have grown around this
issue in our circuit. Having to watch for the past 17 years
as my woefully wrong Wofford opinion worked its mischief
is the price I have paid for my sin, or at least for that par-
ticular one. And no one knows sin like an old sinner.

Which brings to mind the various formulations that
other judges have used to admit their mistakes. Nearly
everyone’s favorite is Justice Frankfurter’s: “Wisdom too
often never comes, and so one ought not to reject it merely
because it comes late.” Henslee v. Union Planters Nat.
Bank & Trust Co., 335 U.S. 595, 600, 69 S. Ct. 290, 293, 93
(1949) (Frankfurter, J., dissenting). But there are other
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ways of phrasing judicial repentance. See, e.g., Dart Cher-
okee Basin Operating Co. v. Owens, 574 U.S. |, 135
S. Ct. 547, 561 (2014) (Scalia, J., dissenting) (“As for my
own culpability in overlooking the issue, I must accept
that and will take it with me to the grave.”); Massachu-
setts v. United States, 333 U.S. 611, 63940, 68 S. Ct. 747,
763 (1948) (Jackson, J., dissenting) (“I see no reason why
I should be consciously wrong today because I was uncon-
sciously wrong yesterday.”). I prefer to put it more collo-
quially: Wofford was a serew up. To repeat the error by
revising that opinion’s revision of the saving clause in an-
other attempt to improve the text of the statute would be
another screw up. Once is enough for me.



47a

JORDAN, Circuit Judge, concurring in part and dis-
senting in part.

The text of 28 U.S.C. § 2255(e) has remained un-
changed since 1948, despite Congress’ significant over-
haul of federal collateral review in 1996. Given the difficult
task of deciphering language designed for a bygone era in
a post-AEDPA world, it is no wonder that federal courts
have struggled to reach a uniform understanding. Recog-
nizing that the meaning of § 2255(e) “is not easy of solu-
tion,” United States v. Unwersal C.1.T. Credit Corp., 344
U.S. 218, 221 (1952), I offer my own perspective.

I agree with the majority’s ultimate conclusion that
the “saving clause” of § 2255(e) does not permit sentenc-
ing claims like the one asserted by Mr. McCarthan. But
my reading of the “saving clause” is broader than the one
articulated by the majority. In my view, the “saving
clause” allows a federal prisoner to seek a writ of habeas
corpus pursuant to 28 U.S.C. § 2241 if § 2255 relief is un-
available to him and a new (and governing) interpretation
of the statute of conviction demonstrates that he never
committed a crime. Because the majority’s reading of
§ 2255(e) apparently forecloses a habeas remedy in such
circumstances, I concur only in the judgment.

I

Suppose that Congress enacts a new criminal statute,
18 U.S.C. §999.99, and makes a violation of that statute
punishable by up to ten years in prison. The Department
of Justice believes that persons who commit acts A and B
violate § 999.99, and sets out to prosecute persons who
have committed those acts.
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A federal grand jury in the Southern District of Flor-
ida indicts Joe Unlucky for violating § 999.99 by commit-
ting acts A and B. At trial, Mr. Unlucky argues that, when
read properly, the statute does not criminalize acts A and
B. The district court rejects the argument and instructs
the jury that it may return a verdict of guilty if it finds
that Mr. Unlucky committed acts A and B. Because the
government puts on undisputed evidence that Mr. Un-
lucky did in fact commit acts A and B, the jury finds him
guilty, and the district court sentences him to eight years
in prison. On appeal, the Eleventh Circuit affirms, and re-
jects Mr. Unlucky’s reading of the statute. The Supreme
Court denies certiorari.

Mr. Unlucky then files a timely motion to vacate pur-
suant to 28 U.S.C. § 2255. Because his contention about
the scope of § 999.99 has already been rejected on direct
appeal, and there have been no intervening changes in
governing law, he is not able to reassert the same claim
again. See generally Rozierv. United States, 701 F.3d 681,
684 (11th Cir. 2012) (“At least where there has been no
intervening change in controlling law, a claim or issue that
was decided against a defendant on direct appeal may not
be the basis for relief in a § 2255 proceeding.”). So Mr.
Unlucky alleges in his motion that his trial counsel ren-
dered ineffective assistance at sentencing. The district
court holds an evidentiary hearing, rejects the ineffective-
ness claim on the merits, and grants a certificate of ap-
pealability. The Eleventh Circuit subsequently affirms
the district court’s denial of Mr. Unlucky’s motion to va-
cate, and the Supreme Court again denies certiorari.

Two years later, the Supreme Court decides a case
just like Mr. Unlucky’s, and holds that a person who com-
mits acts A and B does not violate § 999.99. This decision
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by the Supreme Court, of course, means that § 999.99
never criminalized acts A and B, for “[a] judicial construe-
tion of a statute is an authoritative statement of what the
statute meant before as well as after the decision of the
case giving rise to that construction.” Rivers v. Roadway
Express, Inc., 511 U.S. 298, 312-13 (1994). The decision,
moreover, is fully retroactive to cases on collateral review
under Bousley v. United States, 523 U.S. 614, 620 (1998).

So it turns out that Mr. Unlucky never committed the
federal offense with which he was charged and for which
he was convicted. Yet he sits in a federal prison with about
four years left to serve on his sentence for a non-existent
crime.

Mr. Unlucky thinks about filing another § 2255 motion
based on the new Supreme Court decision, but quickly
finds out that he cannot do so. The problem is that
AEDPA permits a second or successive motion to vacate
only where newly discovered evidence establishes “by
clear and convincing evidence that no reasonable fact-
finder would have found the [person] guilty of the of-
fense,” or where there is a “new rule of constitutional law,
made retroactive to cases on collateral review by the Su-
preme Court, that was previously unavailable.” See 28
U.S.C. § 2255(h)(1)—(2). Mr. Unlucky does not have any
newly discovered evidence, and the new Supreme Court
decision interpreting § 999.99 is statutory, not constitu-
tional. See In re Thomas, 823 F.3d 1345, 1349 (11th Cir.
2016) (“We have held that [the] Supreme Court has not
announced a new rule of constitutional law when it has
merely interpreted an existing statute.”). He therefore
cannot satisfy the requirements of § 2255(h) for filing a
second or successive motion to vacate.
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Not wanting to waste more years of his life in prison
for a non-existent crime, Mr. Unlucky, relying on the
“saving clause” of § 2255(e), files a habeas corpus petition
pursuant to § 2241. He requests that the district court va-
cate his conviction based on the new Supreme Court deci-
sion and order his release from custody.

In this setting, can Mr. Unlucky use the “saving
clause” to seek habeas corpus relief? I think so.

II

Comprised of a single, bedeviling sentence with vari-
ous clauses, § 2255(e) states as follows:

[1] An application for a writ of habeas corpus in behalf
of a prisoner who is authorized to apply for relief by
motion pursuant to this section, shall not be enter-
tained if it appears that the applicant has failed to ap-
ply for relief, by motion, to the court which sentenced
him, or that such court has denied him relief, [2] unless
it also appears that the remedy by motion is inade-
quate or ineffective to test the legality of his detention.

(brackets added).

The first clause of § 2255(e) is the “authorization
clause,” and the second clause—the one that has proven
most difficult to figure out—is the “saving clause.” As 1
hope to explain, Mr. Unlucky can use the “saving clause”
to file a habeas corpus petition because a “remedy by
[§ 2255] motion is inadequate or ineffective to test the le-
gality of his detention.”



Hla

A

“Congress’ use of a verb tense is significant in constru-
ing statutes,” United States v. Wilson, 503 U.S. 329, 333
(1992), so I begin with the verbs that Congress chose to
use in § 2255(e). As Judge Martin correctly points out in
her dissenting opinion, see Martin Dissent at 90-91, Con-
gress’ choice of the word “is” in the “saving clause” is sig-
nificant.

The “authorization clause” twice employs the past
tense (“has failed” and “has denied”), while the “saving
clause” uses a single present-tense verb (“is”) right before
the words “inadequate or ineffective.” Because Congress
used a present-tense verb in the “saving clause,” it seems
to me that we must look at Mr. Unlucky’s present situa-
tion, and not at what happened in the past, to determine
whether a § 2255 motion “is” currently “inadequate or in-
effective.” See Jennifer Case, Text Me: A Text-Based In-
terpretation of 28 U.S.C. § 2255(e), 103 Ky. L. J. 169, 194
(2014-15) (“Another textual mistake that the circuit
courts often make when interpreting § 2255(e)’s [s]aving] ]
[c]lause is to replace the verb ‘is’ with the word ‘was.’ . ..
When the linking verb is read (as Congress wrote it) in
the present tense, the prisoner cannot access § 2241 un-
less § 2255 is—at the moment her § 2241 petition is filed
in federal court—inadequate [or] ineffective to test the
detention’s legality.”).

Contrary to the majority’s approach, we must assess
inadequacy and ineffectiveness as of the time Mr. Un-
lucky files his § 2241 habeas corpus petition, and not as of
the time when he submitted his initial § 2255 motion. Oth-
erwise, “Congress[’] use of different sets of verbs, with
distinct tenses... would be pointless[.]” Freeman v.
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Quicken Loans, Inc., 132 S. Ct. 2034, 2040 (2012). See also
Carr v. United States, 560 U.S. 438, 448 (2010) (“Con-
sistent with normal usage, we have frequently looked to
Congress’ choice of verb tense to ascertain a statute’s
temporal reach.”); 1 U.S.C. §1 (“In interpreting the
meaning of any Act of Congress, unless the context indi-
cates otherwise ... words used in the present tense in-
clude the future as well as the present.”).

This temporal approach to the “saving clause” is not
only linguistically proper, it is also historically sound. Be-
fore AEDPA, when res judicata did not bar successive
§ 2255 motions to vacate, see generally Salinger v. Loisel,
265 U.S. 224, 230-31 (1924), federal prisoners sometimes
claimed that they could file a § 2241 habeas corpus peti-
tion because a motion to vacate would be “inadequate or
ineffective” within the meaning of the last paragraph of
§ 2255 (which is identical to what is now § 2255(e)). In re-
sponse to such claims, at least some federal courts ana-
lyzed whether, at the time of the filing of the § 2241 peti-
tion, a § 2255 motion was “inadequate or ineffective.” A
good example is the discussion by the former Fifth Circuit
in a case where the prisoner, having twice been denied
§ 2255 relief on a claim relating to his plea, filed a § 2241
habeas corpus petition. The former Fifth Circuit affirmed
the dismissal of the § 2241 petition because the prisoner
could file another § 2255 motion and have it considered by
the sentencing court:

Neither of these [two § 2255] post conviction proceed-
ings is subject to res judicata as such. Consequently,
even though the petitioner may have presented this
contention to the sentencing court on previous occa-
sions, he 1is free to assert it again. We have no doubt
that the District Court for the Western District of
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North Carolina will accord a full and fair hearing and,
if appropriate, a right of appeal to the Fourth Circuit
in the event that its decision on the merits is adverse
to petitioner].]

Birchfield v. United States, 296 F.2d 120, 122 (5th Cir.
1961) (emphasis added and citations omitted).!

B

The majority says that the word “or” (in the phrase
“inadequate or ineffective”) merely introduces “ineffec-
tive” as a “synonym or ‘definitional equivalent’ for “inad-
equate” (which the majority has replaced with “inade-
quate remedy at law”). See Maj. Op. at 22-23. Like Judge

! For other cases applying a similar temporal scope to the “saving
clause,” see, e.g., United States v. Hayman, 342 U.S. 205, 223 (1952)
(“Nothing has been shown to warrant our holding at this stage of the
proceeding that the [§] 2255 procedure will be ‘inadequate or ineffec-
tive’ if respondent is present for a hearing in the [d]istrict [c]ourt on
remand of this case.”) (emphasis added); Waugaman v. United
States, 331 F.2d 189, 191 (5th Cir. 1964) (rejecting prisoner’s argu-
ment that a § 2255 motion would be “inadequate or ineffective”: “But
if and when [the claims] are presented with sufficient factual particu-
larity, we are confident that the Southern District of Ohio and if nec-
essary on appeal, the Court of Appeals for the Sixth Circuit, would
take cognizance of two things. ... There is, therefore, every assur-
ance that the sentencing [cJourt and the Sixth Circuit will accord the
hearing the law requires and will grant the relief which the circum-
stances justify.”) (emphasis added); and Johnson v. United States,
447 F.2d 516, 517 (5th Cir. 1971) (dismissing habeas corpus petition
because prisoner had not sought to file a § 2255 motion to vacate:
“Nevertheless, we note that Johnson has never had his case for post-
conviction relief heard on the merits. Our decision is in no way in-
tended to preclude Johnson from filing a properly designated § 2255
motion in the District Court for the District of Wyoming.”) (emphasis
added).
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Rosenbaum, see Rosenbaum Dissent at 127-28, I disa-
gree. The Supreme Court has told us that the “ordinary
use [of the word ‘or’] is almost always disjunctive, that is,
the words it connects are to be given separate meanings.”
Loughrin v. United States, 134 S. Ct. 2384, 2390 (2014)
(rejecting an argument that would “construe. .. two en-
tirely distinct statutory phrases that the word ‘or’ joins as
containing an identical element”). So, grammatically,
words separated by “or” should not be read as duplicative
of one another.

Even if the majority is correct that “inadequate” and
“ineffective” are interchangeable, I'm not sure its textual
analysis is correct. When a statutory term or phrase is un-
defined, courts try to ascertain its ordinary understand-
ing at the time of enactment. See, e.g., Perrin v. United
States, 444 U.S. 37, 42 (1979). Because the majority looks
to 1948—when the provision that is now § 2255(e) was
first enacted—to determine the ordinary meaning of “in-
adequate” and “ineffective,” I will do the same and con-
sider what those words meant almost seven decades ago.

In the 1940s and 1950s, the word “inadequate” meant
“[i]nsufficient; disproportionate; lacking in effectiveness
or in conformity to a prescribed standard or measure.”
Black’s Law Dictionary 902 (4th ed. 1951) (emphasis
added). See also The Concise Oxford Dictionary of Cur-
rent English 573 (3d ed. 1944) (“Not adequate (to pur-
pose); insufficient.”); Webster’s New Collegiate Diction-
ary 419 (2d ed. 1949) (“Not adequate; deficient; insuffi-
cient.”). So, contrary to the majority’s suggestion, one def-
inition of “inadequate” is tied to the ultimate effect, i.e.,
the result.
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The word “ineffective,” like the word “inadequate,”
was also not limited to process in the 1940s and 1950s. In-
deed, some definitions linked the word with results. For
example, one dictionary defined “ineffective” as “[n]ot
producing the desired effect[.]” The Concise Oxford Dic-
tionary of Current English 583 (3d ed. 1944) (emphasis
added). According to another dictionary, “ineffective”
meant “[n]ot effective; productive of no effect; ineffec-
tuall.]” Webster’s New Collegiate Dictionary 428 (2d ed.
1949) (emphasis added).?

So, even if we assume that the words “inadequate” and
“ineffective” meant (and mean) the same thing, that as-
sumption does not help the majority. There is a strong
textual argument that the phrase “inadequate or ineffec-
tive” is concerned with both procedure (i.e., process) and
substance (i.e., results). The phrase can easily be read to
have some relationship, some connection, to the ability of
a § 2255 movant to file a motion to vacate, as well as his
ability to obtain a desired substantive result.

C

Returning to our fictional case, Mr. Unlucky is unable
to file a second or successive § 2255 motion to vacate
based on the Supreme Court’s interpretation of § 999.99.
That is because § 2255(h) only permits a second or succes-
sive motion to vacate when there is newly discovered evi-
dence demonstrating, by clear and convincing evidence,
that no reasonable factfinder would have found the person

% Insofar as “to test” is concerned, one dictionary in the 1940s and
1950s defined “test” as to “[p]Jut to the test, make trial of.]” The Con-
cise Oxford Dictionary of Current English 1266 (3d ed. 1944). Another
used a similar definition: “[t]Jo put to the test or proof; to try.” Web-
ster’s New Collegiate Dictionary 878 (2d ed. 1949).
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guilty of the offense, or where there is a new rule of con-
stitutional law, made retroactive to cases on collateral re-
view by the Supreme Court, that was previously unavail-
able. As noted earlier, Mr. Unlucky does not have newly
discovered evidence, and his claim is not based on a new
rule of constitutional law.

If Mr. Unlucky, who is innocent of the charge that has
landed him in prison, cannot even file a second or succes-
sive § 2255 motion—and by definition cannot succeed on
such a motion—then “the remedy by motion” is presently
“inadequate or ineffective” to test the legality of his de-
tention. See In re Davenport, 147 F.3d 605, 611 (7th Cir.
1998) (“A procedure for postconviction relief can fairly be
termed inadequate when it is so configured as to deny a
convicted defendant any opportunity for judicial rectifica-
tion of so fundamental a defect in his conviction as having
been imprisoned for a nonexistent offense. It could in-
deed... be thought an inadequacy of constitutional di-
mensions.”); In re Dorsainvil, 119 F.3d 245, 251 (3d Cir.
1997) (recognizing that the “saving clause” may be broad
enough to allow a § 2241 habeas corpus petition where “a
defendant [is] imprisoned for a crime that an intervening
decision [later] negates”). As I see it, Mr. Unlucky has sat-
isfied the “saving clause,” and can file a habeas corpus pe-
tition pursuant to § 2241 which relies on the new Supreme
Court decision interpreting § 999.99. Cf. United States ex
rel. Leguilllow v. Dawvis, 212 F.2d 681, 684 (3d Cir. 1954)
(interpreting the last paragraph of the former version of
§ 2255: “[W]e think the remedy by motion can be ‘inade-
quate or ineffective to test the legality of ... detention’
only if it can be shown that some limitation of scope or
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procedure would prevent a [§] 2255 proceeding from af-
fording the prisoner a full hearing and adjudication of his
claim of wrongful detention.”).?

D

In order to avoid constitutional problems, the “saving
clause” of §2255(e) must have some meaning. See
Boumediene v. Bush, 553 U.S. 723, 776 (2008); Swain, 430
U.S. at 381-82; United States v. Hayman, 342 U.S. 205,
223 (1952). We have a duty to “give effect, if possible, to
every clause and word of a statute,” Duncan v. Walker,
533 U.S. 167, 174 (2001), and if the “saving clause” did not
amount to anything in a post-AEDPA world, Congress
likely would not have carried it over wholesale in 1996.
What makes this case hard is figuring out the proper in-
terplay (and balance) between the “saving clause” of
§ 2255(e) and the restrictions that § 2255(h) places on sec-
ond or successive motions to vacate. The content of the
“saving clause” must be meaningful, but not so broad that
it swallows § 2255(h).

3 There are some other pre-AEDPA decisions analyzing what
makes a § 2255 remedy “inadequate or ineffective,” but they are not
of much help here because in those cases there was a court available
to consider the prisoner’s motion to vacate. See, e.g., Adam v. Hagan,
325 F.2d 719, 720 (5th Cir. 1963) (holding that the distance between
the place of confinement and the sentencing court does not make a
§ 2255 motion “inadequate or ineffective”); Scott v. Welch, 192 F.2d
676, 677 (4th Cir. 1951) (concluding that the denial of IFP status does
not render a § 2255 motion “inadequate or ineffective”). Cf. Swain v.
Pressley, 430 U.S. 372, 381-83 (1977) (interpreting a similar “saving
clause” in a provision of the D.C. Code and ruling that a post-convic-
tion remedy is not “inadequate or ineffective” just because it is re-
solved by an Article I court).
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My solution is to draw upon the undisputed—but too
often forgotten—principle that “habeas corpus is, at its
core, an equitable remedy,” Schlup v. Delo, 513 U.S. 298,
319 (1995), and read the “saving clause” to allow an inno-
cent person like Mr. Unlucky to obtain § 2241 habeas re-
lief. First, from the earliest days of the Republic, the Su-
preme Court has granted habeas corpus relief and or-
dered the discharge of federal prisoners where the facts
alleged by the government did not constitute a federal
crime. See Ex parte Bollman, 8 U.S. 75, 136 (1807) (Mar-
shall, C.J.) (“[Als the crime [of treason] with which the
prisoners stand charged has not been committed, the
court can only direct them to be discharged.”). Second, the
importance of innocence runs deep in our habeas jurispru-
dence, and there is nothing more inequitable than having
a person serve a sentence in a federal prison for a non-
existent crime. That is why the Supreme Court, pre-
AEDPA, ruled that claims of innocence based on new stat-
utory interpretations can be asserted under § 2255. See
Dawvis v. United States, 417 U.S. 333, 346 (1974) (“If this
contention [about the intervening change in law] is well
taken, then Davis’ conviction and punishment are for an
act that the law does not make criminal. There can be no
room for doubt that such a circumstance inherently re-
sults in a complete miscarriage of justice and present[s]
exceptional circumstances that justify collateral relief un-
der § 2255.”) (internal quotation marks omitted).

Even those who advocated for a narrower scope of fed-
eral habeas review prior to AKDPA recognized that the
writ should be available in cases where “a convicted de-
fendant makes a colorable showing that an error, whether
constitutional or not, may be producing the continued
punishment of an innocent man.” Henry Friendly, Is In-
nocence Irrelevant?: Collateral Attacks on Criminal



59a

Judgments, 38 U. Chi. L. Rev. 142, 160 (1970). I cannot
believe that a federal court, with the “saving clause” avail-
able, would deny habeas corpus relief to a person who
does not have a § 2255 remedy available but can show,
based on a new (and governing) decision, that he never
committed a federal crime.*

Reading the “saving clause” to allow only claims of
statutory innocence under § 2241 does relatively little
harm to the structure of §2255. It gives the “saving
clause” a narrow but important scope, and does not do too
much violence to § 2255(h)’s restrictions on second or suc-
cessive motions to vacate.

The line I have drawn, admittedly, is not perfect. If
Mr. Unlucky is able to seek habeas corpus relief because
a new (and governing) statutory ruling shows that he
never committed a crime, why shouldn’t the writ also be
available—as Judges Martin and Rosenbaum contend—
when a new statutory decision by the Supreme Court
makes it clear that a defendant’s sentence exceeds the
statutory maximum? I confess that I don’t have very good
answers to that question, but equity—with its concern for
justice—does not always draw clean lines, and the finality
concerns embodied in § 2255(h) cannot be ignored. If we
are going to allow any federal prisoners to use the habeas
remedy pursuant to the “saving clause” of § 2255(e), it
should be those who are languishing in prison despite hav-
ing never committed a crime. A criminal justice system
run by fallible human beings can tolerate most non-capital

* Innocence is so strong a concept that, when sufficiently proven, it
even constitutes a judge-made vehicle for avoiding hurdles like pro-
cedural default and untimeliness. See, e.g., McQuiggin v. Perkins, 133
S. Ct. 1924 1931-35 (2013); House v. Bell, 547 U.S. 518, 522 (2006).
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sentencing errors, but it cannot, I submit, refuse to hear
the claims of those incarcerated for non-existent offenses.

I11

The majority, understanding that § 2255(e)’s “saving
clause” must allow for habeas corpus relief in some cir-
cumstances to avoid being illusory, carves out some terri-
tory where it posits that the “saving clause” can override
§ 2255(h)’s restrictions. It offers two main examples of
scenarios where § 2241 can be used. First, the majority
says that § 2255(e) may be used by federal prisoners chal-
lenging determinations about parole or good-time credits.
See Maj. Op. at 27, 35-36. Second, the majority, like the
Tenth Circuit in Prost v. Anderson, 636 F.3d 578, 588
(10th Cir. 2011), says that § 2255(e) allows a federal pris-
oner to file a habeas petition when his or her sentencing
court is no longer available, such as when a military pris-
oner’s tribunal has been dissolved. See id. at 35-36. The
problem is that these examples ignore the “authorization
clause” of § 2255(e).

As explained in Andrews v. United States, 373 U.S.
334, 338 (1963), the “motion” that § 2255(e) refers to is a
motion to vacate filed by a federal prisoner in the federal
court that imposed the sentence. See also Yirkovsky v.
Gonzales, 2007 WL 2476766, at *1 (D.S.D. Aug. 27, 2007)
(“Petitioner is ‘authorized to apply for relief by motion’
pursuant to [ ] § 2255 because he is a prisoner in custody
pursuant to a federal conviction and sentence who may
move the [sentencing] court that imposed the sentence to
vacate, set aside or correct the sentencel[.]”). As a result,
§ 2255(e) “operates to bar a § 2241 habeas petition only if
§ 2255 authorizes the prisoner to bring a . . . motion [to va-
cate]. Importantly, if the [a]Juthorization [c]lause is not
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satisfied, subsection (e) plays no role in determining
whether a prisoner can bring his habeas petition.” Case,
Text Me, 103 Ky. L. J. at 187.°

The majority incorrectly assumes that prisoners chal-
lenging determinations about parole and good-time cred-
its, or attacking a sentence imposed by a military tribunal
that no longer exists, can file a motion to vacate under
§ 2255. In the words of § 2255(e)’s “authorization clause,”
prisoners in these two scenarios were never “authorized
to apply for relief by motion pursuant to this section [i.e.,
§ 2255]” in the first place. And I'm not sure that prisoners
sentenced in dissolved territorial courts are any different.
A statutory “saving clause” (like the one in § 2255(e)) is a
carve-out from the general requirements of a statute, and
if the statute does not apply to begin with, then the “sav-
ing clause” never comes into play.

A

Federal prisoners challenging determinations about
parole and good-time credits can seek habeas corpus re-
lief pursuant to § 2241. See, e.g., Granville v. Hogan, 591
F.2d 323, 324 (5th Cir. 1979) (good-time credits); Gomort
v. Arnold, 533 F.2d 871, 874-75 (3d Cir. 1976) (calculation
of release date); Zannino v. Arnold, 531 F.2d 687, 690-91
(3d Cir. 1976) (parole); Halprin v. United States, 295 F.2d
458, 459 (9th Cir. 1961) (parole). But that does not mean
that those prisoners can do so because of § 2255(e).

5 Judge Rosenbaum aptly explains in her dissenting opinion that
not all federal collateral claims are “authorized” by motion under
§ 2255. See Rosenbaum Dissent at 117-22. And, significantly, not all
federal prisoners are authorized to file a § 2255 motion. Instead,
“[o]nly federal prisoners who have been ‘sentence[d]’ by a federal
court are eligible.” See id. at 118.
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In fact, prisoners challenging determinations about
parole or good-time credits have always had to proceed
under § 2241 and have never been able to file motions to
vacate under § 2255. See, e.g., Hajduk v. United States,
764 F.2d 795, 796 (11th Cir. 1985) (“A challenge to the law-
fulness of the parole commission’s actions cannot be
brought pursuant to 28 U.S.C. § 2255. Hajduk’s ex post
facto argument is nothing more than a challenge to the
lawfulness of the parole commission’s actions, not the law-
fulness of the sentence imposed by the court. Such an ac-
tion must be brought as a petition for writ of habeas cor-
pus pursuant to 28 U.S.C. § 2241.”). As a result, Judge
Rosenbaum is correct that such prisoners do not come
within the “authorization clause” of § 2255(e), and there-
fore do not need the “saving clause” to avail themselves of
a habeas remedy. See Rosenbaum Dissent at 121-22.

B

The same is true of prisoners challenging a conviction
secured in a military tribunal. Like federal prisoners who
wish to challenge determinations about parole and good-
time credits, federal prisoners convicted and sentenced in
military tribunals have long been able to file traditional
habeas corpus petitions. See, e.g., United States v. Au-
genblick, 393 U.S. 348, 350 (1969); Burns v. Wilson, 346
U.S. 137, 139-142 (1953); Gusik v. Schilder, 340 U.S. 128,
129 (1950); Carter v. McClaughry, 183 U.S. 365, 366—67
(1902); Ex parte Milligan, 71 U.S. 2, 68-69 (1866); Calley
v. Callaway, 519 F.2d 184, 199 (5th Cir. 1975) (en bane).

Allowing a federal military prisoner to file a petition
for writ of habeas corpus makes sense because a court-
martial (or similar military tribunal) “is a special body
convened for a specific purpose, and when that purpose is
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accomplished its duties are concluded and the court is dis-
solved.” McClaughry v. Deming, 186 U.S. 49, 64 (1902).
Access to habeas for such prisoners, however, does not
come from (or run into the limitations of) § 2255, which is
reserved for federal prisoners convicted in, and sentenced
by, federal courts.

As noted, the majority cites the Tenth Circuit’s deci-
sion in Prost with approval, but in my opinion this aspect
of Prost is flawed. Prost relied on an earlier Tenth Circuit
decision, Ackerman v. Novak, 483 F.3d 647 (10th Cir.
2007), as support for its suggestion that a military pris-
oner may resort to the “saving clause” and file a § 2241
petition where a § 2255 motion “ha[s] to be brought in the
(now nonexistent) sentencing court, [and] that remedial
mechanism [is] necessarily inadequate and ineffective to
test the legality of his detention....” Prost, 636 F.3d at
588. But the panel in Prost missed the holding of Acker-
man.

In Ackerman, a federal prisoner convicted by a mili-
tary court-martial sought authorization from the Tenth
Circuit, see 28 U.S.C. § 2244(a), to file a second or succes-
sive habeas corpus petition under 28 U.S.C. § 2254. See
Ackerman, 483 F'.3d at 648-49. The Ackerman panel first
explained, in no uncertain terms, that a prisoner convicted
in, and sentenced by, a military tribunal can seek collat-
eral review only by way of a habeas corpus petition under
§ 2241. See id. at 649. Such a prisoner cannot use § 2254
because that provision is reserved for prisoners in state
custody, and cannot use § 2255 because his military tribu-
nal has dissolved and cannot entertain a collateral attack.
See id. at 649-50 & n.2. The Ackerman panel concluded
that, because a military court-martial is not a “court of the
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United States” within the meaning of § 2244(a), the pris-
oner did not need to obtain circuit authorization to file a
§ 2241 habeas corpus petition. See id. at 651-53.

Ackerman, then, provides no support for the claim by
Prost, and by the majority here, that a military prisoner
needs the “saving clause” of § 2255(e) to file a § 2241 ha-
beas corpus petition. Simply stated, a military prisoner
has a § 2241 remedy that is available independent of
§ 2255. See Clinton v. Goldsmith, 526 U.S. 529, 537 n.11
(1999) (“[O]nce a criminal conviction has been finally re-
viewed within the military system, and a servicemember
in custody has exhausted other avenues provided under
the [Code of Military Justice] to seek relief from his con-
viction, he is entitled to bring a habeas corpus petition, see
28 U.S.C. § 2241(c), claiming that his conviction is affected
by a fundamental defect that requires that it be set
aside.”) (citations omitted); Palomera v. Taylor, 344 F.2d
937, 938 (10th Cir. 1965) (“A motion under 28 U.S.C.
§ 2255 is not proper here because the petitioner was sen-
tenced by a military court-martial convened in 1944.”).

C

As for prisoners convicted in territorial courts that no
longer exist, that is a more nuanced matter. But it is not
clear to me that such prisoners need the “saving clause”
to file a § 2241 habeas corpus petition. First, if the territo-
rial courts in question are created by the legislature of the
territory, then they are not “courts established by an Act
of Congress” within the meaning of § 2255(a). See In re
Moran, 203 U.S. 96, 104 (1906) (Territory of Oklahoma);
Connella v. Haskell, 158 F. 285, 287 (8th Cir. 1907) (same).
Such courts, therefore, could never entertain a § 2255 mo-
tion in the first place, meaning that the “authorization
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clause” of § 2255(e) would not be satisfied. Second, if ter-
ritorial jurisdiction is being exercised by federal district
courts located in the territory pursuant to an act of Con-
gress, then those district courts can entertain a § 2255 mo-
tion to vacate, and the scenario suggested by the major-
ity—that of a sentencing court that no longer exists—is
more imagined than real. See Madsen v. Hinshaw, 237
F.2d 370, 371 (9th Cir. 1956) (Territory of Alaska).

In the relatively unusual scenario where a territory
becomes a state, and the federal courts in the new state
refuse to entertain § 2255 motions by prisoners previously
convicted of territorial crimes, a motion to vacate may be
“inadequate or ineffective” within the meaning of the
“saving clause.” See, e.g., Spaulding v. Taylor, 336 F.2d
192, 193 (10th Cir. 1964) (federal district court in Alaska,
following admission to statehood, refused to consider mo-
tion to vacate, thereby allowing prisoner convicted of ter-
ritorial crime to seek a writ of habeas corpus pursuant to
§ 2241). Even in such circumstances, however, there are
more questions than answers. For example, in a case very
similar to Spaulding, the former Fifth Circuit explained
that the state courts of Alaska, following Alaska’s admis-
sion to statehood, were willing to consider post-conviction
motions filed by prisoners previously convicted of territo-
rial offenses. See Hutson v. Zeigler, 362 F.2d 200, 204 &
n.9 (5th Cir. 1966). As a result, those prisoners had to pro-
ceed under § 2254 in federal court but first had to exhaust
their claims in the Alaska state courts. See id. at 204.

Given this tapestry, I do not understand what possible
application the “saving clause” has under the majority’s
rationale. It seems to me that the majority has come dan-
gerously close to sapping the “saving clause” of any mean-

ing.
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IV

I read the “saving clause” of § 2255(e) to permit § 2241
habeas corpus petitions by federal prisoners who can no
longer file a motion to vacate and who, based on a new
(and governing) statutory decision, are in custody despite
never having committed a crime. Because Mr. McCarthan
is not asserting such a claim of innocence, I concur in the
judgment.
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WILSON, Circuit Judge, joined by JILL PRYOR,
Circuit Judge, dissenting:

I would reverse the denial of Dan McCarthan’s claim
and remand for the district court to consider the merits in
the first instance. I am, for the most part, persuaded by
Judge Jordan’s interpretation of the savings clause. 1
agree with his textual analysis of the clause, but I believe
the equitable nature of the Great Writ dictates a different
result than he reaches.

Judge Jordan states that the equitable nature of the
Writ leads him to conclude that the savings clause applies
to a prisoner who asserts a claim of actual innocence but
not to a prisoner who, like McCarthan, argues that his
sentence exceeds the statutory maximum. In my opinion,
the savings clause applies to both types of prisoners. A
prisoner who is actually innocent is in the same position
as a prisoner whose sentence exceeds the statutory maxi-
mum—each prisoner is being deprived of his liberty even
though no law authorizes the deprivation. As my colleague
Judge Hill once said: “If a petitioner can show that he is
illegally incarcerated, he is entitled to release. Fairness
requires it. Justice is the ultimate goal in the grant of the
Writ.” Rozier v. Unated States, 701 F.3d 681, 690 (11th
Cir. 2012) (Hill, J., dissenting).

Justice demands that, at the very least, McCarthan re-
ceive a chance to “test the legality of his detention.” See
28 U.S.C. § 2255(e).
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MARTIN, Circuit Judge, joined by JILL PRYOR,
Circuit Judge, dissenting.

Dan MecCarthan was sentenced to serve 211 months
(17.5 years) in prison based on this Court’s mistake of the
law. Mr. McCarthan had been convicted of felony offenses
earlier in his life, and he was found with a firearm, so he
was due to go to prison. Ordinarily, a felon convicted of
possessing a firearm faces up to 10 years in prison, but no
more. 18 U.S.C. § 924(a)(2). On the other hand, when the
person has three earlier convictions for erimes that are ei-
ther a “violent felony” or a “serious drug offense,” the
Armed Career Criminal Act (ACCA), id. § 924(e), in-
creases his sentence to no less than 15 years and up to life.
Because Mr. McCarthan was sentenced under ACCA as
though he had three qualifying convictions, he got a sen-
tence that was seven and one-half years longer than the
statute would have otherwise allowed. He got this much
longer sentence because in his past he had been convicted
of walkaway escape,! and Eleventh Circuit precedent
characterized walkaway escape as a “violent felony.” See
United States v. Gay, 251 F.3d 950, 953-55 (11th Cir.
2001) (per curiam). But this Court’s ruling in Gay was
wrong. Well after Mr. McCarthan began serving his 17.5-

1 In 1992, Mr. McCarthan was convicted of escape in Florida for
walking away from an unsecured correctional facility without permis-
sion. The PSR describes his escape conviction as follows:

According to court records, on February 14, 1988, the defend-
ant signed out for work from the Tampa Community Correc-
tions Center with a return time of 1:30 a.m. on February 15,
1998 [sic]. He failed to return to [sic] by 1:30 a.m., as required.
The defendant returned to the center at 12:58 p.m. on Feb-
ruary 15, 1998 [sic]. The escape report was canceled. At 3:30
p.m. on February 15, 1988, the defendant left the center with-
out permission, and an escape report was again initiated.
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year sentence, the Supreme Court taught us that escape
is not a “violent felony.” Its decisions in Begay v. United
States, 553 U.S. 137, 128 S. Ct. 1581 (2008), and Chambers
v. Unated States, 555 U.S. 122, 129 S. Ct. 687 (2009), over-
turned our decision in Gay. See United States v. Lee, 586
F.3d 859, 874-75 (11th Cir. 2009).

Mr. McCarthan is now asking us to make right what
we caused to go wrong when he got his 17.5-year sentence.
The panel that first heard Mr. McCarthan’s case (I was a
member) applied Eleventh Circuit precedent. See McCar-
than v. Warden, FCI Estill, 811 F.3d 1237 (11th Cir.
2016). Under that precedent, the panel concluded that he
could not satisfy the jurisdictional test our Court created
for habeas cases in which a prisoner is seeking relief from
a wrongly imposed ACCA sentence. So we denied him re-
lief. Id. at 1256-57. The government did not seek rehear-
ing from our ruling. Indeed, the United States subscribed
to this Circuit’s habeas jurisprudence as set out in the
MecCarthan panel opinion, and anyway it had won.

Nevertheless, a majority of this Court voted to vacate
the panel’s opinion and hear Mr. McCarthan’s case en
banc. Since the government never asked us to rehear his
case, one might think en banc rehearing would be good
news for Mr. McCarthan. But today’s majority opinion not
only does nothing to change Mr. McCarthan’s loss into a
win, it puts relief out of reach for others who have been
sentenced based on a legal mistake. In other words, this
Court voted to rehear Mr. McCarthan’s case not because
the Court believed the panel was wrong in its application
of our circuit precedent, but instead because the Majority
wanted to overturn that precedent. Before today, the path
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to relief for prisoners like Mr. McCarthan has been nar-
row, indeed. Today’s majority opinion cuts off that path
entirely.

The Majority concludes that Mr. McCarthan’s claim
cannot be recognized under the federal statute that gov-
erns postconviction challenges by federal prisoners. My
colleagues in dissent say that the law recognizes his claim,
and would remand Mr. McCarthan’s case to be evaluated
anew on the merits. My view is slightly different, so I
write separately to say how I believe Mr. McCarthan’s
case should turn out, and why.

I. THE SAVINGS CLAUSE

The majority opinion characterizes this case as a ra-
ther dry and complex exercise in statutory construction.
A reader could almost miss the fact that what we are talk-
ing about is who, among the hundreds of thousands of hu-
man beings incarcerated in U.S. prisons, will have access
to relief under a writ of habeas corpus.? The writ of habeas
corpus is of such fundamental importance to this nation’s
legal system that it is known as the Great Writ. See Ex
parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807) (Marshall,
C.J.). The writers of our Constitution recognized the im-
portance of the writ of habeas corpus when they en-
shrined its existence in that document. U.S. Const. art. I,
§9, cl. 2. The Great Writ is the tool meant to be available

2 The Department of Justice estimates that in 2015 (the latest year
for which it has published statistics), there were 328,500 people in fed-
eral correctional custody. See Bureau of Justice Statistics, U.S. Dep’t
of Justice, Correctional Populations in the United States, 2015, at 12
(Dec. 2016).
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to any person who finds himself in jail when he ought not
be there.

In 1948, for reasons explained by the Majority and
Judge Rosenbaum, 28 U.S.C. § 2255 was enacted. Then in
1996, the Antiterrorism and Effective Death Penalty Act
(AEDPA) added limitations to § 2255 which remain in ef-
fect today. Under 28 U.S.C. § 2255, once a federal prose-
cution results in a final conviction, the prisoner is gener-
ally allowed to challenge the legality of his detention only
through a § 2255 motion, and not through a petition for
writ of habeas corpus. See 28 U.S.C. § 2255(e) (“An appli-
cation for a writ of habeas corpus in behalf of a prisoner
who is authorized to apply for relief by motion pursuant
to this section, shall not be entertained . . ..”). Significant
to many cases like Mr. McCarthan’s is that the relief of-
fered by § 2255 is narrowly defined and tightly adminis-
tered. A prisoner is generally allowed to challenge his con-
viction and sentence by way of a § 2255 motion just one
time, 2d. § 2255(h), and that challenge generally must be
made within one year of his conviction becoming final, id.
§ 2255(f). While the statute’s goals of tight deadlines and
finality might seem desirable, they were implemented at
the same time the federal prison population was explod-
ing; federal sentences were getting longer; and the U.S.
Sentencing Guidelines were requiring judges to make
many rulings before arriving at the sentence imposed.? So
it is a fact of life for these prisoners that they can sit in jail
for years or even decades before the Supreme Court

3 Sections 2255(f) and (h) were passed in 1996 as part of AEDPA.
In 1990, there were 58,838 people incarcerated in federal prisons; a
decade later, that number had risen to 133,921. See Bureau of Justice
Statistics, U.S. Dep’t of Justice, Prisoners in 2000 2 (Aug. 2001). As
mentioned above, the latest available data show that there are now
approximately 328,500 people in federal prison. Supra note 2.
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comes to tell inferior federal courts (like this one) about a
mistake the court made when a sentence was imposed.
This has happened to Mr. McCarthan and so many others.
This Court was wrong when it said that Mr. McCarthan’s
earlier conviction for walkaway escape required his sen-
tence to be (significantly) longer than the ten-year cap
called for by the statute that otherwise would have gov-
erned his sentence. So while this case is about how we con-
strue the words of a statute, it is also about whether Mr.
McCarthan and those like him should continue to bear the
burden of the mistake the federal courts made in sentenc-
ing him. I part ways with the Majority, because I think
not. And while the Majority highlights the rule in the
Tenth Circuit, the fact is that most every other U.S. Court
of Appeals to have reached this question thinks not as
well.

The History of Section 2255 in the Eleventh Circuit

Section 2255 generally allows a prisoner to bring a new
attack (the statute uses the term “second or successive
motion”) on his conviction only if his claim falls into one of
the two narrow categories in § 2255(h). That is: (1) a claim
of actual innocence based on newly discovered evidence,
id. § 2255(h)(1); or (2) a claim based on “a new rule of con-
stitutional law, made retroactive to cases on collateral re-
view by the Supreme Court, that was previously unavail-
able,” id. § 2255(h)(2).

Prisoners like Mr. McCarthan, who want to challenge
their detention on the basis of a new, retroactive statutory
interpretation by the Supreme Court, do not fall under ei-
ther category of § 2255(h). He is hanging his hat on a new
rule of statutory not constitutional law. Since he cannot
proceed under § 2255(h), he seeks to proceed under the
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“savings clause™ of § 2255(e). The savings clause says a
prisoner can bypass the constraints of § 2255(h) and file a
habeas petition challenging his detention if it “appears
that the remedy by [§ 2255] motion is inadequate or inef-
fective to test the legality of his detention.” Id. § 2255(e).
That leaves us to decide for Mr. McCarthan (and many
others): when is § 2255 “inadequate or ineffective to test
the legality of [a prisoner’s] detention”?

A lot of ink has spilled and many lives have been
touched as a result of this Court’s work on how to apply
the savings clause. The Court offered its first interpreta-
tion of the savings clause in Wofford v. Scott, 177 F.3d
1236 (11th Cir. 1999). Wofford established that, in order

4 My colleagues who I join in writing about Mr. McCarthan’s case
have adopted the term “saving clause” as opposed to the term this
Court has always used: “savings clause.” See, e.g., Mackey v. Warden,
FCC Coleman-Medium, 739 ¥.3d 657, 661 (11th Cir. 2014) (“[The] ex-
ception to § 2255(e)’s bar on a § 2241 petition is commonly referred to
as the ‘savings clause.’ ”); Samak v. Warden, FCC Coleman-Medium,
766 F.3d 1271, 1279 (11th Cir. 2014) (Pryor, William, J., concurring)
(“That exception—the ‘savings clause’—recognizes that a motion to
vacate a sentence may sometimes be inappropriate, that is, ‘inade-
quate or ineffective,” so in that circumstance Congress allows a fed-
eral prisoner to ‘test the legality of his detention’ in the traditional
action against his custodian.”); Bryant v. Warden, F'CC Coleman-Me-
diwm, 738 F.3d 1253, 1262 (11th Cir. 2013) (“[The] exception to
§ 2255(e)’s bar on a § 2241 petition is commonly referred to as the
‘savings clause.” ”); Gilbert v. United States, 640 F.3d 1293, 1305-06
(11th Cir. 2011) (en bane) (“The [ ] exception to the § 2255(e) bar on
§ 2241 petitions, commonly referred to as the ‘savings clause,” is the
focus of our issue[.]”).

While I recognize that the Supreme Court used the term “saving
clause” in Boumediene, courts still use both “saving” and “savings”
in this context. I will continue as we have, not because of any value
judgment about the Majority’s new term, but because I have grown
accustomed to the old.
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for a prisoner to rely on the savings clause, he had to show
his claim had been “squarely foreclosed” by circuit law at
the time of his trial, appeal, and first § 2255 motion. 177
F.3d at 1244. In other words, the prisoner was required to
show that the courts in this Circuit would have ruled
against him on this claim at the time he was convicted and
sentenced, and when he appealed, and when he filed for
postconviction relief by way of a § 2255 motion. To the ex-
tent I have been involved in these cases, I have always be-
lieved that Wofford was wrong and that this Court’s rul-
ings on savings clause cases that have since followed Wof-
ford are wrong as well. See Bryant, 738 F.3d at 1300 (Mar-
tin, J., concurring in part and dissenting in part); Wil-
liams v. Warden, Fed. Bureau of Prisons, 713 F.3d 1332,
1350-56 (11th Cir. 2013) (Martin, J., dissenting); Gilbert,
640 F.3d at 1330-36 (Martin, J., dissenting).

Wofford’s “squarely foreclosed” requirement became
the bedrock of this Court’s savings clause jurisprudence.
See Bryant, 738 F.3d at 1272 (“What makes the § 2255
proceeding ‘inadequate or ineffective’ for petitioner Bry-
ant is that he had no ‘genuine opportunity’ to bring his
§ 924(e) claim because Circuit precedent squarely fore-
closed that claim throughout his trial, direct appeal, and
first § 2255 motion.”).> Under this Court’s “squarely fore-
closed” requirement, each time we consider a prisoner’s

5 In Bryant, this Court created a five-part test a prisoner must pass
before he is allowed to access the savings clause to make a claim, like
the one Mr. McCarthan makes here: that one of his previous convie-
tions was wrongly characterized as a “violent felony” under § 924(e)
causing him to receive a sentence of at least 15 years under § 924(e)
rather than a sentence of no more than 10 years under § 924(a). This
five-part test is found nowhere in the words of the statute. It was this
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claim for savings clause relief, we must look backward and
ask whether the petitioner’s original § 2255 proceeding
was “inadequate or ineffective to test the legality of his
detention.” But the savings clause nowhere requires us to
do this. Rather, the savings clause says that the writ of
habeas corpus is preserved for cases in which § 2255 “is
inadequate or ineffective to test the legality of [the pris-
oner’s] detention.” 28 U.S.C. § 2255(e). The plain text of
the statute allows a prisoner to seek habeas relief when
§ 2255 is “inadequate or ineffective” to bring his current
challenge to the legality of his detention. When the statute
is read as Congress wrote it, in the present tense, it is
clear that a prisoner can bring a habeas petition if § 2255
is—at the time the petition is filed in federal court—"in-
adequate or ineffective” to test the legality of the deten-
tion.

The Majority is right when it says that the rules this
Court created for these cases have not worked well. I have
seen the problems resulting from this circuit’s “squarely
foreclosed” rule play out over the years. For example, in

five-part Bryant test that required the panel to deny relief to Mr.
MecCarthan.

The first step of the Bryant test is the “squarely foreclosed” re-
quirement. See Bryant, 7138 F.3d at 1274 (“[The petitioner] must es-
tablish that ... throughout his sentencing, direct appeal, and first
§ 2255 proceeding, our Circuit’s binding precedent had specifically
addressed [his] distinct prior state conviction that triggered § 924(e)
and had squarely foreclosed [his] § 924(e) claim that he was errone-
ously sentenced above the 10-year statutory maximum penalty in
§ 924(a).”). The second step of the Bryant test further enforces the
“squarely foreclosed” requirement. See id. (“[ The petitioner] must es-
tablish that . . . subsequent to his first § 2255 proceeding, [a] Supreme
Court [ ] decision . . ., as extended by this Court to [his] distinet prior
conviction, overturned our Circuit precedent that had squarely fore-
closed [his] § 924(e) claim.”).
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Albert Williams’s 2013 appeal, this Court left him to serve
a 293-month sentence (more than 24 years), rather than a
sentence that, by law, should have been capped at 10
years. Williams, 713 F.3d at 1334. Relief had to be denied
to him, this Court said, because at the time he challenged
his sentence on direct appeal, and then again at the time
he filed his § 2255 motion, our Court had never decided
the issue of whether his prior convictions for burglary
should be considered “violent felonies” to enhance his sen-
tence. Id. at 1348. The Williams panel blinded itself to
what the state of the law was at the time we ruled on his
§ 2255 motion in 2013. We said that because no Eleventh
Circuit precedent had ruled on whether a Florida bur-
glary conviction is an ACCA-qualifying offense at the time
of his direct appeal in 1999, his claim was not “squarely
foreclosed.” Id. That meant, so the logic went, that a
§ 2255 motion would not have been ineffective as a way to
raise the claim, and so Mr. Williams was not entitled to
relief. Id. at 1345. For my part as a member of the Wil-
liams panel, I asked how in the world this Court’s lack of
having ruled on a question in the past could possibly give
us the power to keep Mr. Williams in prison for more than
24 years when Congress never gave us the power to keep
him in prison for more than 10. Id. at 1353 (Martin, J., dis-
senting) (“The correct question to ask is whether Mr. Wil-
liams was erroneously sentenced as an armed career
criminal in light of Begay. If he was, the federal courts
never had jurisdiction to sentence him above the 10 year
maximum allowed by law. The existence or nonexistence
of circuit precedent which conflicts with Begay cannot op-
erate to confer jurisdiction on this Court.”). Now years
have passed and this Court has only recently resolved the
question of whether Florida burglary (the same statute
Mr. Williams was litigating back in 2013) is a “violent fel-
ony” for purposes of ACCA, and held it is not. See United
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States v. Esprit, 841 F.3d 1235, 1237 (11th Cir. 2016).
Meanwhile, Mr. Williams remains in prison based on this
mistake we made in lengthening his sentence.

I read § 2255 to allow a prisoner to file a habeas peti-
tion under the savings clause when he shows that, at some
point after his first § 2255 proceeding, there was a retro-
active decision from an authoritative federal court, which
interpreted a statute in a way that now reveals a funda-
mental defect in that prisoner’s conviction or sentence.
Both the Sixth and Seventh Circuits interpret the savings
clause this way. See Hill v. Masters, 836 F.3d 591, 595 (6th
Cir. 2016) (“When seeking to petition under § 2241 based
on a misapplied sentence, the petitioner must show (1) a
case of statutory interpretation, (2) that is retroactive and
could not have been invoked in the initial § 2255 motion,
and (3) that the misapplied sentence presents an error
sufficiently grave to be deemed a miscarriage of justice or
a fundamental defect.”); Brown v. Caraway, 719 F.3d 583,
586 (7th Cir. 2013) (“First, the prisoner must show that he
relies on a statutory-interpretation case, rather than a
constitutional case. Second, the prisoner must show that
he relies on a retroactive decision that he could not have
invoked in his first § 2255 motion. The third condition is
that the sentence enhancement have been a grave enough
error to be deemed a miscarriage of justice corrigible
therefore in a habeas corpus proceeding.” (quotations and
citations omitted and alterations adopted)). See also
United States v. Surratt, 797 F.3d 240, 274 (4th Cir. 2015)
(Gregory, J., dissenting), reh’g en banc granted (Dec. 2,

¢ Mr. Williams’s quest for relief on this issue continues. Since the
Supreme Court gave retroactive relief to some inmates serving sen-
tences improperly enhanced under ACCA, this Court granted Mr.
Williams permission to file a second or successive petition on July 1,
2016.
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2015) (“§ 2255 is ‘inadequate or ineffective’ when the ret-
roactively-applicable change in the law that the prisoner
seeks to take advantage of occurs subsequent to his first
§ 2255 motion . .. [,] the asserted error represents a fun-
damental defect, [and] the prisoner cannot satisfy the
gatekeeping provisions of § 2255 because he relies on a
new rule that is not one of constitutional law.” (quotation
omitted and alterations adopted)).

The Legislative History of Section 2255 and
the Supreme Court’s Jurisprudence

The legislative history of § 2255 and the Supreme
Court’s habeas corpus jurisprudence confirm this view.
Before § 2255 became law in 1948, federal prisoners who
wanted to collaterally attack their conviction or sentence
had to file a petition for habeas corpus in the district
where they were in prison. This caused the few district
courts located near federal prisons to be overwhelmed
with habeas petitions. See United States v. Hayman, 342
U.S. 205, 213-15, 72 S. Ct. 263, 269-70 (1952). Congress
enacted § 2255 to address this problem. The new statute
“replaced traditional habeas corpus for federal prison-
ers ... with a process that allowed the prisoner to file a
motion with the sentencing court.” Boumediene v. Bush,
553 U.S. 723, 774, 128 S. Ct. 2229, 2264 (2008).

The Supreme Court has told us more than once that
2255 was “designed to strengthen, rather than dilute, the
writ’s protections.” Id. at 776, 128 S. Ct. at 2265. See also
Davis v. United States, 417 U.S. 333, 343, 94 S. Ct. 2298,
2304 (1974) (“Th[e] [legislative] history makes clear that
§ 2255 was intended to afford federal prisoners a remedy
identical in scope to federal habeas corpus.”); id. at 344,
94 S. Ct. at 2304 (“Nowhere in the history of Section 2255
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do we find any purpose to impinge upon prisoners’ rights
of collateral attack upon their convictions.”); Hill v.
United States, 368 U.S. 424, 427, 82 S. Ct. 468, 471 (1962)
(“[T]t conclusively appears from the historic context in
which § 2255 was enacted that the legislation was in-
tended simply to provide in the sentencing court a remedy
exactly commensurate with that which had previously
been available by habeas corpus in the court of the district
where the prisoner was confined.”); Hayman, 342 U.S. at
219, 72 S. Ct. at 272 (“[T]he sole purpose [of § 2255] was
to minimize the difficulties encountered in habeas corpus
hearings by affording the same rights in another and
more convenient forum.”). And beyond this admonition
that § 2255 was not intended to weaken the Great Writ, it
is eritical that when Congress passed § 2255, it did not do
away with traditional habeas corpus relief. Instead, it in-
serted the savings clause to preserve the habeas remedy
for those instances in which § 2255 “is inadequate or inef-
fective to test the legality of [a prisoner’s] detention.” 28
U.S.C. § 2255(e).

In 1996, Congress passed AEDPA to amend § 2255 by
adding (among other things) the § 2255(h) limitations on
filing more than one motion under that statute. At the
same time, Congress did nothing to disturb the savings
clause, and it remains a part of the law. It seems obvious
that if Congress meant to bar all successive collateral at-
tacks on convictions and sentences except for the two cat-
egories allowed by § 2255(h), it would have simply re-
pealed the savings clause. It did not. I say AEDPA’s nar-
rowing of the availability of the § 2255 remedy only
heightens the importance of the savings clause, whose ex-
press purpose is to ensure that, in every case, federal col-
lateral review remains “[Jadequate [and] []effective.” The
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Supreme Court told us in Boumediene—which was de-
cided after AEDPA—that the purpose of the savings
clause is to “provid[e] that a writ of habeas corpus would
be available if the alternative process proved inadequate
or ineffective.” Boumediene, 553 U.S. at 776, 128 S. Ct. at
2265. So when there are “challenges to both convictions
and sentences that as a structural matter cannot be enter-
tained by use of the 2255 motion,” § 2255 is “inadequate
or ineffective.” Webster v. Daniels, 784 F.3d 1123, 1139
(7th Cir. 2015).

The Importance of the Savings Clause Where
Section 2255 Is “Inadequate or Ineffective”

There is clearly a gap in the protections offered by
§ 2255 in this circumstance: when the Supreme Court in-
terprets a statute in a way that shows a prisoner’s convic-
tion or sentence was wrongly imposed, and that Supreme
Court decision comes after the prisoner has already used
up his first § 2255 proceeding. For Mr. McCarthan and
other prisoners in his situation, the Supreme Court has
given an interpretation of a statute that reveals they were
sentenced to a term in prison longer than that authorized
by Congress. And yet because the Supreme Court ruling
comes after his first § 2255 proceeding is complete and be-
cause the decision is one of statutory (not constitutional)
interpretation, he does not qualify to bring a second or
successive motion under § 2255(h). So while Congress
never gave the executive or judicial branches of govern-
ment the power to keep Mr. McCarthan in jail this long,
he has no remedy under § 2255. He has only the savings
clause door to habeas corpus relief.

There are also other types of cases in which prisoners
are serving sentences much longer than called for by law,
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with no remedy under § 2255, who should therefore be el-
igible for relief under the savings clause. For example, a
prisoner who was convicted for conduct that the law does
not in fact criminalize.” Another example is prisoners who
have been sentenced based on a mistaken application of
the U.S. Sentencing Guidelines at the time when sentenc-
ing judges were mandated by law to follow them. See
Brown v. Caraway, 719 F.3d 583, 587-88 (7th Cir. 2013)
(holding that the savings clause allows a prisoner to chal-
lenge his detention when a retroactive statutory-interpre-
tation decision reveals the prisoner was sentenced based
on an erroneous application of the mandatory Sentencing
Guidelines, even where the sentence does not exceed the
statutory maximum); Gilbert, 640 F.3d at 1330-36 (Mar-
tin, J., dissenting).

The Supreme Court has been clear that decisions
“narrow[ing] the scope of a criminal statute by interpret-
ing its terms” are given retroactive effect “because [such
decisions] necessarily carry a significant risk that a de-
fendant stands convicted of an act that the law does not
make criminal or faces a punishment that the law cannot
impose upon him.” Schriro v. Summerlin, 542 U.S. 348,

" Every circuit to have considered the issue—except for the Tenth
Circuit and now this Circuit—has concluded that, at the least, the sav-
ings clause allows a prisoner to challenge his detention when a retro-
active statutory-interpretation decision from the Supreme Court
shows that the prisoner was convicted for conduct that the law does
not in fact make criminal. See Trenkler v. United States, 536 F.3d 85,
99 (1st Cir. 2008); Poindexter v. Nash, 333 F.3d 372, 378 (2d Cir.
2003); In re Dorsainvil, 119 F.3d 245, 251-52 (3d Cir. 1997); In re
Jones, 226 F.3d 328, 333—-34 (4th Cir. 2000); Reyes—Requena v. United
States, 243 F.3d 893, 903-04 (5th Cir. 2001); Wooten v. Cauley, 677
F.3d 303, 307-08 (6th Cir. 2012); Brown v. Caraway, 719 F.3d 583,
58687 (7th Cir. 2013); Marrero v. Ives, 682 F.3d 1190, 1192, 1194-95
(9th Cir. 2012); In re Smith, 285 F.3d 6, 8 (D.C. Cir. 2002).
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351-52, 124 S. Ct. 2519, 2522-23 (2004) (quotation omit-
ted). When the Supreme Court interprets a statute and
applies its ruling retroactively, but a prisoner is barred
from relying on that interpretation merely because the
Supreme Court decided the case after his first § 2255 pro-
ceeding was done, § 2255 has certainly “proved inade-
quate or ineffective,” Boumediene, 553 U.S. at 776, 128
S. Ct. at 2265, within the meaning of the savings clause.
See Unthank v. Jett, 549 F.3d 534, 536 (7th Cir. 2008) (not-
ing that the savings clause is available where “a glitch in
§ 2255 prevents application to [a petitioner’s] situation of
a retroactive decision of the Supreme Court”).

The Majority says my reading of the savings clause
would allow prisoners to make an end-run around the lim-
itations on successive motions in § 2255(h). Maj. Op. at 29—
33. I say my reading just gives effect to the words Con-
gress wrote. It is critical to remember that Congress pre-
served the savings clause as an avenue of relief for pris-
oners even as it passed strict restrictions on the filing of
successive § 2255 motions. Under the rule the Majority
adopts today, so long as the prisoner had a formal chance
to raise his claim in a § 2255 motion—whether the court’s
ruling on that claim was right or wrong—the § 2255 pro-
ceeding is deemed “[Jadequate [and] []effective.” That
means the prisoner can never file another collateral attack
on his sentence unless he can meet one of § 2255(h)’s two
exceptions to the successive-motions bar. This, of course,
reads the savings clause right out of the statute. As I have
said before, “[bly grafting the requirements of § 2255(h)
onto the savings clause, the Majority has stripped that
clause of any independent meaning.” Gilbert, 640 F.3d at
1333 (Martin, J., dissenting).
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As lawyers, we're taught that an interpretation ren-
dering a statutory clause meaningless violates the “cardi-
nal principle of statutory construction”: that we must
“give effect, if possible, to every clause and word of a stat-
ute.” Williams v. Taylor, 529 U.S. 362, 404, 120 S. Ct.
1495, 1519 (2000). And this bromide takes on real signifi-
cance when we use it to interpret a statute that governs
habeas jurisdiction, because it affects so many real people
who may be wrongly imprisoned. The Supreme Court has
admonished us there is a “longstanding rule requiring a
clear statement of congressional intent to repeal habeas
jurisdiction.” ILN.S. v. St. Cyr, 533 U.S. 289, 298, 121 S. Ct.
2271, 2278 (2001). No one writing on the other side of this
issue has pointed to any indication—much less a clear
statement—from Congress that it intended for § 2255(h)
to repeal the savings clause of § 2255(e). So the Majority’s
reading should not stand. See Boumediene, 553 U.S. at
738, 128 S. Ct. at 2243 (“Congress should ‘not be pre-
sumed to have effected such denial of habeas relief absent
an unmistakably clear statement to the contrary.” (quot-
ing Hamdan v. Rumsfeld, 548 U.S. 557, 575, 126 S. Ct.
2749, 2764 (2006) (alteration adopted))).

Federal judges wield enormous power. But we are hu-
man beings who make mistakes. The Majority’s interpre-
tation of § 2255 leaves federal judges unaccountable when
we wield our power to take away people’s liberty for
longer than the law allows. This is particularly striking
here, where both of the other branches of government
make our mistake clear. The Legislative branch passed a
law allowing Mr. McCarthan’s erime to be punished for up
to ten years in prison, but no more. The Executive branch
rejected the position the Majority takes here—to the ex-
tent that our Court had to bring in another lawyer to even
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advocate for the position it adopts today. And now the Ma-
jority, on behalf of the Judicial branch, has made a rule
that prevents federal judges from correcting an illegal
sentence. A system of government set up with branches
to check and balance each other simply should not work
this way. No one branch should be able to insulate its mis-
takes from its own review, much less the review of the
other branches. Most anyone performs better, day in and
day out, when they know they can be called to account for
getting it wrong. Federal judges are no different.

II. THE MERITS OF
MR. MCCARTHAN’S PETITION

In the midst of all of this debate about these statutes,
it is important to now return to Mr. McCarthan’s case. I
agree with Judge Rosenbaum that Mr. McCarthan’s case
should be remanded to the District Court. However, I
write separately because I believe the law limits what the
District Court can do on remand. My understanding of the
law tells me Mr. McCarthan is eligible for habeas relief
under the savings clause, so I turn to the merits of his ha-
beas petition. Mr. McCarthan argues he was sentenced to
a term of imprisonment beyond that authorized by law be-
cause he does not have the three predicate felony convie-
tions necessary to support the ACCA enhancement. He is
right, and I would grant him relief.

Throughout its prosecution of Mr. McCarthan for be-
ing a felon in possession of a firearm, the government
pointed to three (and only three) prior convictions as
predicates for the ACCA enhancement. Those were: (1) a
1987 conviction in Florida for possession of cocaine with
intent to sell or deliver; (2) a 1992 conviction in Florida for
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escape; and (3) a 1994 conviction in Florida for third-de-
gree murder. Only these prior convictions were listed in
the indictment. And these convictions were the only ones
offered at Mr. McCarthan’s guilty plea hearing to justify
a 15-year minimum sentence under ACCA. Again when
Mr. McCarthan was sentenced, the government men-
tioned no other convictions as qualifying him for an ACCA
sentence.

Everyone agrees that Mr. McCarthan’s escape convic-
tion would not be accepted as a valid ACCA predicate for
him if he were sentenced today. Both the Supreme Court
and this Circuit have said so. Lee, 586 F.3d at 874; Cham-
bers, 555 U.S. at 122, 129 S. Ct. at 687. This means, even if
we assume that Mr. McCarthan’s two remaining prior
convictions properly support his longer sentence, all we
have is two ACCA predicates. This is one short of the
number of convictions required to keep Mr. McCarthan
behind bars for more than 10 years. Because escape does
not qualify as one of the three convictions required for an
ACCA sentence of longer than ten years, and because the
government offered no proof of any prior convictions
other than the three it listed in Mr. McCarthan’s indict-
ment, Mr. McCarthan is being held in violation of
§ 924(a)(2), which sets a ten year limit on his prison term.

When the government asks a court to give a person a
sentence above the term the statute sets as a limit, the
government bears the burden of proving the longer sen-
tence is proper under the law and the facts of the case.
Lee, 586 F.3d at 866 (“The [government] bears the burden
of proving that a sentencing enhancement under the
ACCA is warranted.”); see also United States v. Young,
527 F.3d 1274, 1277 (11th Cir. 2008). Here, the govern-
ment asked for an enhanced sentence for Mr. McCarthan



86a

based solely on the three convictions listed in Mr. McCar-
than’s indictment. The government never mentioned any
other basis for an enhanced sentence.

It is true that the PSR listed two other earlier felony
convictions for Mr. McCarthan, those being two 1988
Georgia convictions for possession of cocaine. It is also
true that, at sentencing, Mr. McCarthan did not object to
any of the prior convictions in the PSR, and that the Dis-
trict Court adopted the facts stated in the PSR. But the
PSR did not identify which convictions qualified Mr.
MecCarthan for an ACCA enhancement. So when he did
not contest the PSR, Mr. McCarthan conceded only that
these Georgia cocaine convictions existed. Whether these
convictions qualify as “serious drug offenses” under
ACCA is a separate question, and one that was never even
discussed at any court proceeding that resulted in his 211-
month sentence. The government never mentioned them.
The sentencing judge never mentioned them. I write sep-
arately to reject any idea that it was incumbent upon Mr.
McCarthan to interrupt his sentencing hearing, a time
where he was no doubt nervously awaiting to hear his fate,
to bring up these other convictions that no one else
thought worthy of mention. He simply had no burden to
disprove something the government never sought to
prove in the first place. To place that burden on him would
surely turn the sentencing process on its head.

To place that burden on him also defies our own prec-
edent. Our Court has a waiver rule that says where the
government never told the District Court (or for that mat-
ter the defendant being sentenced) that a particular con-
viction is a reason to impose a longer sentence, the gov-
ernment is barred on appeal from arguing that the previ-
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ously unmentioned felony can now take the place of a con-
viction that was relied upon by the sentencing court, but
which no longer supports the sentence. In Bryant, this
Court considered and rejected the government’s effort to
bring up on appeal new bases for Mr. Bryant’s longer sen-
tence, when the reasons it gave at the time of his sentenc-
ing no longer supported the sentence he got. In Bryant,
like here, the government sought to substitute a prior bur-
glary conviction for a concealed-firearm conviction that no
longer worked, when “[a]t no time during Bryant’s direct
criminal proceedings did the government ever rely on the
burglary conviction as a predicate felony for § 924(e) pur-
poses.” 738 F.3d at 1279. We “den[ied] the government’s
request to substitute the burglary conviction” because
“the government waived this burglary issue at the initial
sentencing.” Id. See also United States v. Canty, 570 F.3d
1251, 1257 (11th Cir. 2009) (stating that, while the govern-
ment is “entitled to an opportunity to offer evidence and
seek rulings from the sentencing court in support of an
enhanced sentence,” the government is “entitled to only
one such opportunity”). Like Bryant, the government in
this case “never suggested at any point” prior to collateral
review that Mr. McCarthan’s Georgia cocaine convictions
could serve as ACCA predicates. 738 F.3d at 1279. The
“government cannot offer for the first time on appeal a
new predicate conviction in support of an enhanced ACCA
sentence.” United States v. Petite, 703 F.3d 1290, 1292 n.2
(11th Cir. 2013). This is as it should be, because our Court
has never allowed criminal defendants to contest their
harsh sentence on appeal for reasons they had not pre-
sented to the sentencing court. I cannot sanction applying
different rules to opposing parties appearing in this Court
in one and the same proceeding.
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I would grant Mr. McCarthan relief and send his case
to the District Court with direction that he be resentenced
to a term of no more than ten years. Mr. McCarthan has,
of course, already served more than ten years in the pen-
itentiary. I respectfully dissent from this Court’s treat-
ment of Mr. McCarthan, as well as its remaking of our law
as it governs habeas corpus for those sentenced in this
Circuit.
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ROSENBAUM, Circuit Judge, dissenting:

I agree with the Majority that we incorrectly inter-
preted 28 U.S.C. § 2255(e) on at least five occasions: Wof-
ford v. Scott, 177 ¥.3d 1236 (11th Cir. 1999), Gilbert v.
United States, 640 F.3d 1293 (11th Cir. 2011) (en banc),
Williams v. Warden, Federal Bureau of Prisons, 713
F.3d 1332 (11th Cir. 2013), Bryant v. Warden, FCC Cole-
man-Medium, 738 F.3d 1253 (11th Cir. 2013), and
Mackey v. Warden, FCC Coleman-Medium, 739 F.3d 657
(11th Cir. 2014). And today, unfortunately, makes a sixth.

Though the Majority is right when it concludes that
the existence of adverse circuit precedent on a prisoner’s
claim has no relevancy to whether a second or successive
claim may be brought under § 2255(e), the Majority’s
analysis is not itself faithful to the text of § 2255(e)’s so-
called saving clause,® does not recognize the crucial con-
stitutional-failsafe purpose that the saving clause serves,
and does not acknowledge the role that the Suspension
Clause plays in determining whether a second or succes-
sive claim may proceed under the saving clause. As a re-
sult, the Majority misses the fact that § 2255(e) must allow
for consideration of second or successive claims that rely
on a retroactively applicable new rule of statutory law.

The saving clause serves as a failsafe mechanism to
protect § 2255 from unconstitutionality by providing a
substitute remedy for habeas corpus relief that § 2255

8 Qur Circuit has, in the past, referred to the clause as the “savings
clause.” See, e.g., Wofford, 177 F.3d at 1237. I agree with the Majority,
see Maj. Op. at 7-8, that we should refer to it as the “saving clause.”
Indeed, the Supreme Court has called this clause the “saving clause.”
Boumediene v. Bush, 553 U.S. 723, 776 (2008).
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otherwise precludes but the Suspension Clause may re-
quire.” And since the Suspension Clause exists to protect
habeas corpus, the Suspension Clause demands, at a min-
imum, the availability of habeas corpus relief to redress
federal detention when it violates the very doctrinal un-
derpinnings of habeas review.

Habeas review, in turn, finds its doctrinal underpin-
nings in the doctrine of separation of powers and the prin-
ciple of limited government powers. See Bousley v.
United States, 523 U.S. 614, 620-21 (1998) (characterizing
separation-of-powers concerns as “the doctrinal under-
pinnings of habeas review”); see also Welch v. United
States, 136 S. Ct. 1257, 1268 (2016) (equating the principle
of limited government powers with separation-of-powers
concerns in federal habeas jurisprudence). So detention
that violates the separation-of-powers doctrine or the
principle of limited government powers necessarily tram-
ples upon the doctrinal underpinnings of habeas review.
See Bousley, 523 U.S. 614; Welch, 136 S. Ct. 1257.

To remedy this affront to habeas corpus, new rules of
statutory and constitutional interpretation that reveal de-
tention in violation of the separation of powers or the prin-
ciple of limited government powers are retroactively ap-
plicable on federal collateral review. In other words, these
new rules of constitutional and statutory law are retroac-
tively applicable on federal collateral review because the

My analysis does not foreclose the possibility that a constitutional
deficiency of another type may allow for other kinds of second or suc-
cessive claims to be considered under the saving clause. But because
this case involves only a second or successive claim that relies on a
retroactively applicable new rule of law, I do not analyze what types
of other claims, if any, might so qualify.
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doctrinal underpinnings of habeas corpus—and therefore
the Suspension Clause—require that they be.

And the very same concepts that, under the Suspen-
sion Clause, demand the retroactivity of new rules of con-
stitutional or statutory law on initial collateral review—
the separation-of-powers doctrine and the principle of
limited government powers—apply with equal force in the
context of second or successive claims for collateral re-
view based on a previously unavailable retroactively ap-
plicable rule of constitutional or statutory law. When a
prisoner is detained in violation of the separation of pow-
ers or the principle of limited government, the violation
does not somehow become less significant simply because
the Supreme Court does not recognize the violation by is-
suance of a new retroactively applicable rule of law until
after the prisoner’s initial § 2255 claim has been resolved.

Indeed, § 2255(h)(2) implicitly recognizes this fact as it
pertains to second or successive claims based on a new
retroactively applicable rule of constitutional law. But
since § 2255 does not authorize second or successive
claims based on a retroactively applicable new rule of stat-
utory law though the Suspension Clause requires courts’
consideration of such claims when a prisoner has not pre-
viously had a meaningful opportunity to have had such
claims heard, the saving clause necessarily must allow
these claims in order to save § 2255 from unconstitution-
ality.

Dan MecCarthan’s claim relies on a new retroactively
applicable rule of statutory law. So I would reverse the
district court’s dismissal of his petition and remand for
consideration of the merits.
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This first section of this dissent explains why the text
of § 2255 and Supreme Court jurisprudence on habeas
corpus, the Suspension Clause, and retroactivity neces-
sarily require that the saving clause allow for considera-
tion of second or successive claims based on a new retro-
actively applicable rule of statutory law. Part 11 of the dis-
sent addresses the Majority’s criticism of the theory I es-
pouse in Part I. In Part I1I, I explore why the Majority’s
construction of the saving clause cannot be correct under
the statutory text and Supreme Court precedent. And in
Part IV, I respond to Chief Judge Carnes’s concurrence.

L

To assess whether the saving clause requires consid-
eration of McCarthan’s second or successive claim, we
must answer two questions: first, does the saving clause
permit at least some second or successive claims? And
second, if so, does the saving clause allow second or suc-
cessive claims that, like McCarthan’s, are based on a new
retroactive rule of statutory construction that, if applica-
ble, would mean that the applicant has been imprisoned
beyond valid congressional authorization? By itself, the
statutory language of the saving clause tells us the answer
to the first question is “yes.” To resolve the second, we
must consult the statutory language and the Supreme
Court’s jurisprudence on habeas corpus. Together, they
reveal that the answer to the second question is also “yes.”

A. The language of the saving clause necessarily contem-
plates that the saving clause will be used to bring at
least some types of second or successive claims.

In all cases of statutory construction, we start our
analysis by examining the language of the statute for a
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“plain and unambiguous meaning with regard to the par-
ticular dispute in the case.” Barnhart v. Stgmon Coal Co.,
Inc., 534 U.S. 438, 450 (2002) (citation and internal quota-
tion marks omitted). Our inquiry ends here as well if the
statutory language is “unambiguous and the statutory
scheme is coherent and consistent.” Id. (citation and in-
ternal quotation marks omitted). In this case, we can an-
swer our first question—whether the saving clause allows
for consideration of second or successive claims of at least
some type—solely by consulting the statutory language.

The saving clause, in the context of § 2255(e), provides,

An application for a writ of habeas corpus in behalf of
a prisoner who is authorized to apply for relief by mo-
tion pursuant to this section, shall not be entertained
if it appears that the applicant has failed to apply for
relief, by motion, to the court which sentenced him, or
that such court has denied him relief, unless it also ap-
pears that the remedy by motion is inadequate or in-
effective to test the legality of his detention.

28 U.S.C. § 2255(e) (emphasis added). The words “such
court” refer to “the court which sentenced him,” so the
words “such court has denied him relief” unambiguously
contemplate that a prisoner previously made at least a
first § 2255 motion,” and his sentencing court denied it.
That means that the claim that any such prisoner seeks to
bring under the saving clause necessarily must be a sec-
ond or successive claim. By its language, then, the saving

10 This must be a § 2255 motion, as opposed to any other kind of
motion, for two reasons: (1) the preceding term “by motion” is short-
hand for the “by motion pursuant to this section” phrase used earlier
in § 2255, and (2) no other type of relevant motion would be filed with
the sentencing court.
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clause specifically requires courts to consider a prisoner’s
second or successive claim when “it also appears that the
remedy by [§ 2255] motion is inadequate or ineffective to
test the legality of [the prisoner’s] detention.” Id.

Any reading of the saving clause that completely pre-
cludes courts from considering second or successive
claims can achieve that result only by ignoring the lan-
guage “such court has denied him relief” and its natural
meaning. But the court has a “duty to give effect, if possi-
ble, to every clause and word of a statute.” Duncan v.
Walker, 533 U.S. 167, 174 (2001) (citation and internal
quotation marks omitted). When we do that in this case,
we cannot escape the conclusion that the language of the
saving clause plainly envisions consideration of at least
some second or successive claims."

11 Of course, the language of the saving clause also anticipates the
filing of some initial claims. The statute employs the language, “the
applicant has failed to apply for relief, by motion, to the court which
sentenced him,” which means that the applicants to whom it refers
are first-time filers in the sense that they have not yet filed a § 2255(a)
motion with the court that sentenced them. This language appears in
the disjunctive, as an alternative to “such court has denied him relief.”
So first-time claimants, like applicants who bring second or succes-
sive claims, also are entitled to bring a § 2241 petition under the sav-
ing clause, provided the saving clause is otherwise satisfied. These
first-time claimants would be those who, for practical reasons, cannot
obtain “adequate” relief through a § 2255(a) proceeding in the court
that sentenced them. See infra at 129-31.
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B. Underthe saving clause, a petitioner may bring a sec-
ond or successive claim based on a new retroactively
applicable rule of statutory law that means that his
sentence exceeds what Congress has validly author-
1zed.

Since the saving clause allows at least some second or
successive claims, the question is, “Which ones?” When
we view the terms of the saving clause in the light of Su-
preme Court precedent, the answer becomes clear. The
saving clause allows for two categories of claims: (1) those
that, though permissible under § 2255’s provisions other
than the saving clause, cannot, for practical and logistical
reasons, be brought under those provisions, and (2) those
that cannot otherwise be brought under the other parts of
§ 2255 and that are constitutionally required to be consid-
ered, including those that assert a prisoner is detained in
violation of the government’s, or a branch of the govern-
ment’s, powers, as supported by a retroactively applicable
new rule of substantive law.

To identify the particular second or successive claims
for which the saving clause requires consideration, we
must focus on, in particular, three parts of the language of
§ 2255(e): (1) “a prisoner who is authorized to apply for
relief by motion pursuant to this section”; (2) “legality of
his detention”; and (3) “inadequate or ineffective to test.”
Like a series of filters, each phrase limits the preceding
universe of claims, yielding a successively smaller uni-
verse. So for a claim to be entitled to consideration under
the saving clause, it must pass through all three filters.
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1. “a prisoner who is authorized to apply for relief by
motion pursuant to this section”

By making the saving clause applicable to “a prisoner
who is authorized to apply for relief by motion pursuant
to this section,” the first filter the saving clause imposes
restricts its availability to sentenced federal prisoners
who raise a type of claim that § 2255(a) permits. The un-
ambiguous statutory language of § 2255 dictates this con-
struction.

To explain why, we begin by evaluating § 2255 for any
language that authorizes a petitioner to apply for relief. A
review of § 2255’s language reveals that the only parts of
it that “authorize” a “prisoner” to do anything include
subsections 2255(a) and (d). Subsection (a) provides,

A prisoner in custody under sentence of a court estab-
lished by Act of Congress claiming the right to be re-
leased upon the ground that the sentence was imposed
in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to im-
pose such sentence, or that the sentence was in excess
of the maximum authorized by law, or is otherwise
subject to collateral attack, may move the court which
imposed the sentence to vacate, set aside or correct
the sentence.

28 U.S.C. § 2255(a) (emphasis added). By directing that a
“prisoner . .. may move,” subsection (a) plainly author-
izes a prisoner to apply for relief under the circumstances
set forth in subsection (a). Id. (emphasis added).

Similarly, subsection (d) states that “[a]n appeal may
be taken to the court of appeals from the order entered on
the motion as from a final judgment on application for a
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writ of habeas corpus.” Id. § 2255(d) (emphasis added).
Under our system, a losing litigant may take an appeal
where permitted. So like subsection (a), subsection (d) au-
thorizes an applicant to take action.

But none of the remaining parts of § 2255 “authorize”
a “prisoner” to do anything. Rather, they give processing
instructions to the court. Subsection (b), for example,
states, in relevant part,

Unless the motion and the files and records of the case
conclusively show that the prisoner is entitled to no re-
lief, the court shall ... [engage in various actions]. If
the court [makes certain findings], the court shall va-
cate and set the judgment aside and shall [take appro-
priate corrective action].

Id. § 2255(b) (emphasis added). Likewise, subsection (c)
provides that “[a] court may entertain and determine
such motion without requiring the production of the pris-
oner at the hearing.” Id. § 2255(c) (emphasis added). And
subsection (g) enables the court to appoint counsel for
proceedings under § 2255. See ud. § 2255(g) (“[I]n all pro-
ceedings brought under this section, . . . the court may ap-
point counsel....”) (emphasis added). Subsection
2255(h) tells the court how to process a second or succes-
sive motion. See 1d. § 2255(h) (“A second or successive mo-
tion must be certified. .. by a panel of the appropriate
court of appeals . ...”) (emphasis added). All of these
parts of § 2255 instruct a court on how to handle a § 2255
application.

Finally, subsection (f), AEDPA’s statute of limitations,
is either a jurisdictional requirement for the reviewing
court or an affirmative defense for the defendant, depend-
ing on which circuit construes the provision. Compare,
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e.g., Williams, 713 F.3d at 1338-40,% with Acosta v. Artuz,
221 F.3d 117, 121-22 (2d Cir. 2000). Either way, it does not
purport to authorize a prisoner to do anything. A jurisdic-
tional provision empowers a court to hear a case, while an
affirmative defense is a tool that a defendant may use to
bar suit.

In short, only subsections (a) and (d) authorize a pris-
oner to take action.”® So we must review those subsections
to determine which prisoners subsections (a) and (d) per-
mit to apply for relief under § 2255.

Beginning with subsection (d), as it pertains to prison-
ers, that subsection authorizes only appeals from denied
claims brought under subsection (a). As a result, it does
not expand the category of prisoners “authorized to apply
for relief by motion pursuant to [§ 2255]” beyond what
subsection (a) provides.

12 After today’s decision, obviously, at least some aspects of Wil-
liams’s interpretation of § 2255(e) are no longer valid. Whether the
determination that § 2255(e) is jurisdictional withstands our sua
sponte abrogation of our prior interpretation of § 2255(e) in cases
such as Williams is unclear.

13 The Majority argues that subsections (f) and (h) also “authorize”
a prisoner to apply for relief. Based on the language of these sections,
I respectfully disagree. But even if the Majority is right about that, it
would have no impact on the ultimate conclusion that the saving
clause requires consideration of second or successive claims that are
based on a retroactively applicable new rule of statutory law. See in-
Sfra at 175-78 & 77 n.22. Ironically, though, if the Majority is correct
and subsections (f) and (h) also “authorize” a prisoner to apply for
relief under § 2255, that fact would undermine some of the Majority’s
criticism of my theory in ways additional to those that exist if subsec-
tions (f) and (h) do not “authorize” a prisoner to apply for relief under
§ 2255. See id.; see also id. at 164.
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I therefore turn to subsection (a). By its terms, sub-
section (a) allows an applicant meeting four qualifications
to seek relief under §2255 (“A prisoner... may
move . ...").

First, the language requires an applicant to be “[a]
prisoner in custody.” 28 U.S.C. § 2255(a). That require-
ment is self-explanatory.

Second, the language “under sentence of a court es-
tablished by Act of Congress” means that the prisoner
must be a federal prisoner. See id.

Third, not just any federal prisoner may apply for re-
lief under § 2255. Only federal prisoners who have been
“sentence[d]” by a federal court are eligible to seek relief
under the statute. See id. (“[a] prisoner. .. under sen-
tence . ..”) (emphasis added). So, for example, a pretrial
detainee may not use § 2255 to seek relief.

And last, under subsection (a)—and therefore under
subsection (e)—only those sentenced federal prisoners
“claiming the right to be released upon [a] ground [that
subsection (a) specifies]”—*“the right to be released upon
the ground that the sentence was imposed in violation of
the Constitution or laws of the United States, or that the
court was without jurisdiction to impose such sentence, or
that the sentence was in excess of the maximum author-
ized by law, or is otherwise subject to collateral attack,”
1d.—are “authorized” to bring a § 2255 motion.
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The clause “claiming the right to be released upon the
ground[s] [articulated in subsection (a)]”** is a restrictive
clause that modifies the subject clause in subsection (a)—
“[a] prisoner in custody under sentence of a court estab-
lished by Act of Congress.” Restrictive clauses limit and
define the subjects they modify, and unlike non-restric-
tive clauses, they are not set off by commas. See Strunk &
White, supra, at 16. Significantly, the “claiming” clause in
subsection (a) is not separated from the subject clause by
a comma and is plainly intended as a restrictive clause. It
therefore limits and defines the “prisoner in custody”
clause. As Justice Scalia and Bryan Garner have noted,
Congress is “presumed to be grammatical in [its] compo-
sitions.” Antonin Scalia & Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts 140 (2012). For
this reason, only those sentenced federal prisoners in cus-
tody who are claiming one of the specific violations set
forth in subsection (a) “may move” for relief—and are
therefore “authorized to apply for relief”—by § 2255 mo-
tion.

The Majority incorrectly contends that Congress in-
tended under subsection (e) to include as prisoners “au-
thorized” to bring a § 2255 motion, those prisoners bring-
ing any type of collateral claim at all—not just the chal-
lenges to sentences that subsection (a) allows. See Maj.
Op. at 35-37. That cannot be correct for three independent
reasons. First, as explained above, the text and grammat-
ical structure of the saving clause do not bear the Major-
ity’s proposed interpretation. Second, a comparison of the

14 The words “who is” are understood at the beginning of the clause
“claiming the right to be released upon the ground[s] [articulated in
subsection (a) ].” See, e.g., William Strunk Jr. & E.B. White, The Ele-
ments of Style 16 (4th ed. 2000) (providing as an example of a restric-
tive clause, “People sitting in the rear couldn’t hear.”).
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wording of subsections (a) and (e) does not support the
Majority’s theory. And finally, the function of § 2255 has
only ever dealt with federal prisoners’ sentencing claims
and not indiseriminately with all kinds of collateral claims.

Turning to the second reason, if Congress had in-
tended under subsection (e), as the Majority suggests, to
include as prisoners “authorized” to bring a § 2255 mo-
tion, those prisoners bringing any kind of collateral claim,
Congress had a ready way of expressing that—which it
chose not to use. In subsection (e), Congress could have
relied on the phrase “[a] prisoner in custody under [order]
of a court established by Act of Congress,” similar to what
it employed in subsection (a) before limiting that phrase
with a laundry list of specific permissible claims. See 28
U.S.C. § 2255(a), (e). Had Congress done so, it would have
authorized consideration of any collateral claim of a fed-
eral prisoner—not just collateral claims relating to sen-
tencing.

But Congress did not do that.

Instead, it relied on a different and slightly longer
phrasing. Under subsection (e) as Congress actually en-
acted it, that provision allows for consideration of an ap-
plication from only “a prisoner who is authorized to apply
for relief by motion pursuant to this section.” Id. § 2255(e).
So “a prisoner who is authorized to apply for relief by mo-
tion pursuant to [§ 2255],” 1d. must mean something dif-
ferent than “[a] prisoner in custody under [order] of a
court established by Act of Congress,” id. § 2255(a), be-
cause “[w]e generally seek to respect Congress’ decision
to use different terms to describe different categories of
people or things.” Mohamad v. Palestinian Auth., 132
S. Ct. 1702, 1708 (2012).
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And, indeed, the phrase does mean something differ-
ent. “[A] prisoner who is authorized to apply for relief by
motion pursuant to [§ 2255],” 28 U.S.C. § 2255(e), neces-
sarily means a sentenced federal prisoner in custody who
seeks relief on one of the claims specified in subsection
(a)—that is, a federal prisoner in custody after sentenc-
ing, who is “claiming the right to be released upon the
ground that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court
was without jurisdiction to impose such sentence, or that
the sentence was in excess of the maximum authorized by
law, or is otherwise subject to collateral attack,” id.
§ 2255(a).

Returning to the language of subsection (e), it pro-
vides that the habeas petition of a prisoner “authorized to
apply for relief” under § 2255 “shall not be entertained if
it appears that the applicant has failed to apply for relief,
by [§ 2255] motion . . . unless it also appears that the rem-
edy by [§ 2255] motion is inadequate or ineffective to test
the legality of his detention.” Id. § 2255(e). This language
expressly contemplates that the saving clause allows
courts to consider habeas petitions of only those prisoners
bringing one of the four types of claims articulated in
§ 2255(a), and only if “it also appears that the remedy by
motion is inadequate or ineffective to test the legality of
[the prisoner’s] detention.”

Not surprisingly, this straightforward interpretation
is also entirely consistent with § 2255’s intended func-
tion—to provide a more practical substitute remedy for
habeas corpus in cases of federal prisoners who challenge
their sentences. Congress enacted § 2255 in 1948 to ad-
dress the problems created by large-scale administration
of habeas corpus. Among other practical problems, it was
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not economiecal to haul multiple witnesses across the coun-
try for a hearing on a collateral challenge to a sentence in
a forum where the prisoner had not been sentenced. See
United States v. Hayman, 342 U.S. 205, 212-14 (1952). Do-
ing so imposed both the expense of transporting the wit-
nesses from their home district to the district where the
prisoner was housed and the judicial cost of requiring a
second judge to familiarize herself with the prisoner’s
case and sentencing. So Congress passed § 2255 as a ha-
beas substitute that did not in any way limit the substan-
tive scope of habeas but merely shifted the forum for
cases involving sentenced federal prisoners challenging
their sentences, to the district of the sentencing court, of-
ten a district different from the district of confinement.
See id. at 219, Swain v. Pressley, 430 U.S. 372, 377-78
977).

The practical concerns that motivated the enactment
of § 2255 pertain to claims involving sentencing and re-
lated conviction challenges, so by its terms, § 2255 pro-
vides a substitute remedy for habeas corpus for only those
collateral claims that raise sentencing and related convic-
tion challenges. See 28 U.S.C. § 2255(a) (federal prisoners
may bring claims under § 2255 “claiming the right to be
released upon the ground that the sentence was imposed
in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to im-
pose such sentence, or that the sentence was in excess of
the maximum authorized by law, or [that the sentence] is
otherwise subject to collateral attack, may move the court
which imposed the sentence to vacate, set aside or correct
the sentence”) (emphasis added).

Indeed, the same concerns of financial expense and
cost in judicial economy do not apply in the context of



104a

other types of collateral claims, such as execution-of-sen-
tence claims. In execution-of-sentence claims, witnesses
are generally located in the district where the § 2241 claim
is filed, and familiarity with the prisoner’s underlying case
and sentencing is not required to the same extent as in
sentencing claims, if it is required at all.

So collateral claims that do not raise challenges to a
prisoner’s sentence have been able to be brought in ha-
beas corpus under § 2241 since its enactment at the same
time as § 2255, and those claims have never been af-
fected in any way by § 2255. See 28 U.S.C. § 2241; see also
Antonelli v. Warden, U.S.P. Atlanta, 542 F.3d 1348, 1352
(11th Cir. 2008) (“challenges to the execution of a sen-
tence, rather than the validity of the sentence itself, are
properly brought under § 2241”). True, collateral claims
attacking the validity of a federal conviction and sentence
normally may not be brought in a habeas petition under
§ 2241—but only because § 2255 expressly carves out
those specific claims from § 2241’s authorization of courts’
consideration of habeas claims. See 28 U.S.C. § 2255(e).
Since § 2255 does not cover non-sentencing claims in the
first place, there is no need for—and, indeed, it would

15 Section 2241 “descends directly from § 14 of the Judiciary Act of
1789[,] [which authorized federal courts to issue writs of habeas cor-
pus,] and the 1867 Act [that amended the Judiciary Act of 1789].” INS
v. St. Cyr, 533 U.S. 289, 305 & n.25 (2001).

16 Both statutes were enacted in 1948. Section 2241(e)(2) refers ex-
pressly to habeas petitions “relating to any aspect of the detention,
transfer, treatment, ... or conditions of confinement.” (emphasis
added). Though it provides for no jurisdiction for such claims when
they are raised by enemy combatants, the unambiguous negative im-
plication is that courts have jurisdiction to entertain non-enemy-com-
batant prisoners’ habeas petitions raising execution-of-sentence
claims. See Scalia & Garner, supra, at 107-11.
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make no sense for—the saving clause to exempt from
§ 2255’s coverage collateral claims that do not raise sen-
tencing challenges.

To summarize, (1) the plain meaning and grammatical
structure of the text of subsections (e) and (a); (2) the de-
liberate difference between the phrasing of “a prisoner
who is authorized to apply for relief by motion pursuant
to [§ 2255],” 28 U.S.C. § 2255(e), and “[a] prisoner in cus-
tody under sentence of a court established by Act of Con-
gress,” id. § 2255(a); and (3) the fact that § 2255 has only
ever dealt with federal prisoners’ sentencing claims and
not execution-of-sentence or pretrial-detention claims, all
demand the following conclusion: the first limitation sub-
section (e) unambiguously imposes on the availability of
habeas-corpus relief through the saving clause requires
that a petitioner be a sentenced federal prisoner in cus-
tody who is making a claim expressly authorized by sub-
section (a).

2. “legality of his detention”

Next, subsection (e) filters the universe of claims that
a qualifying prisoner may otherwise raise under subsec-
tion (a), allowing through only those claims that test the
“legality of [the applying prisoner’s] detention.” See 28
U.S.C. § 2255(e). The plain language of this phrase limits
eligible claims to only those where the prisoner’s success
on his claim would result in a reduced period of detention.

For example, a prisoner may be sentenced to two or
more concurrent terms of imprisonment. If that prisoner
does not challenge the conviction or sentence that re-
sulted in the longest period of imprisonment, he does not
challenge the “legality of his detention.” That’s because
even if that prisoner succeeds on his claim, he will remain
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legally detained for the exact same period for which he
was to be detained before he filed his claim, since his un-
challenged sentence requiring that will remain in force. In
that instance, the saving clause does not reach the pris-
oner’s § 2255(a) claim. See, e.g., Brown v. Warden, FCC
Coleman-Low, 817 F.3d 1278, 1284 (11th Cir. 2016)
(“When a prisoner has only one conviction and sentence,
his detention is legal as long as his sentence is legal. How-
ever, if a prisoner is serving multiple sentences, his deten-
tion may be legal even if one of his sentences is not.”). So
not all § 2255(a) claims necessarily challenge the “legality
of [a prisoner’s] detention.” And only those that do survive
§ 2255(e)’s second filter.

3. “inadequate or ineffective to test”

Finally, we come to §2255(e)’s third filter: “inade-
quate or ineffective to test.” 28 U.S.C. § 2255(e). Con-
gress’s use of the disjunctive in the phrase “inadequate or
ineffective” has significance. When Congress employs the
word “or,” “the words it connects are to be given separate
meanings.” Loughrin v. United States, 134 S. Ct. 2384,
2390 (2014) (citation and internal quotation marks omit-
ted). So in the saving clause, the words “inadequate” and
“ineffective” have different and distinct meanings. And
because these words are joined by “or,” a prisoner must
demonstrate that his claim satisfies only one of these
standards (though some claims will satisfy both): the rem-
edy by § 2255 must be either “inadequate” or “ineffective”
for a prisoner’s claim to pass through § 2255(e)’s third fil-
ter.

The Majority resists this intuitive interpretation,
turning the natural meaning of “or” on its head. In the
Majority’s view, the saving clause uses “or” to “intro-
duce[] a synonym or definitional equivalent.” Maj. Op. at
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22-23 (citing Scalia & Garner, supra, at 122). So under the
Majority’s analysis, Congress intended for “inadequate”
and “ineffective” to mean the same thing in the saving
clause.

Notably, the “synonym-introducing or” exception that
the Majority relies on “is typically set off by commas.”
Scalia & Garner, supra, at 122. But that is not the case
with the words “inadequate or ineffective” in the saving
clause.

So, to explain how it reaches this conclusion that the
far less natural “synonym-introducing or” exception to
the conjunctive/disjunctive canon applies to the “or” in the
saving clause, the Majority simply states that “it is the
better reading of the text when the terms share the same
ordinary meaning.” Maj. Op. at 23. But this reasoning is
circular: to decide the meanings of “inadequate” and “in-
effective” in the saving clause, the Majority relies on the
“synonym-introducing or” exception, which it, in turn, re-
lies on because it finds that the words have the same
meaning.

Habeas is a specialized area of the law, and in special-
ized areas of the law, words are often endowed with spe-
cialized meanings—creating “terms of art”—as in the
case of the saving clause. Indeed, both “inadequate” and
“ineffective” are used in habeas jurisprudence as legal
terms of art. But the Majority does not even consider this
fact.

And the Majority’s application of the “synonym-intro-
ducing or” exception to the conjunctive/disjunctive canon
cannot be correct for another reason: the Majority’s inter-
pretation of “inadequate” and “ineffective” as definitional
equivalents does not account in any way for the saving
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clause’s crucial constitutional-failsafe function. See infra
at 133-35.

Since the “or” in the saving clause indicates that “in-
adequate” and “ineffective” have different meanings from
each other, we must consider what each word encom-
passes. We apply the meanings these words have acquired
through Supreme Court habeas precedent.

a. ‘“inadequate...to test”

Beginning with the term “inadequate,” this term of art
appears in the jurisprudence of equity, of which habeas
jurisprudence is a part. See Boumediene, 553 U.S. at 780
(“Habeas ‘is, at its core, an equitable remedy’ (quoting
Schlup v. Delo, 513 U.S. 298, 319 (1995))). It is well estab-
lished that a remedy at law is “inadequate” if it is not “as
complete, practical and efficient as that which equity
could afford.” Terrace v. Thompson, 263 U.S. 197, 214
(1923).

Applying that concept in the context of the saving
clause, and giving effect to a significant part of the con-
gressional motivation behind § 2255’s enactment (dealing
with practical problems that arose under the pre-§ 2255
habeas regime, see supra at 122-23), § 2255 is inadequate
if practical considerations effectively or actually render
the procedures § 2255 establishes unavailable for testing
the legality of a prisoner’s detention. So, for example, im-
agine a physically challenged or medically limited pris-
oner who, at the time that the saving clause was originally
enacted in 1948, was housed in a different district from
where he was sentenced and was a necessary witness in
his collateral case, though he could not travel. One possi-
ble solution could involve allowing the prisoner to use the
saving clause because, in that case, the review provisions
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of § 2255 might not be able to, as a practical matter, pro-
vide a remedy. The saving clause then opens the gateway
to habeas corpus to allow such a prisoner access to collat-
eral relief."”

1"The Majority relies on Prost v. Anderson, 636 F.3d 578, 588 (10th
Cir. 2011), to argue that the remedy by § 2255 is inadequate where an
otherwise-permissible § 2255 claim that challenges the legality of de-
tention cannot proceed because the sentencing court has dissolved, as
in the case of a military prisoner. Maj. Op. at 35-36. Judge Jordan
disagrees. Under the current state of the law, I do not believe that the
answer to this question is clear. As far as I can tell, neither we nor the
Supreme Court has yet determined whether military prisoners’ ha-
beas corpus petitions pass through the saving clause or whether in-
stead they are authorized directly under § 2241. The answer to this
question depends, in turn, on whether the military petitioner’s claim
is “authorized” by § 2255. See 28 U.S.C. § 2255(e). For if it is, the lan-
guage of § 2255(e) requires him to bring his habeas petition pursuant
to § 2255’s strictures, meaning he must bring it under the saving
clause. See id. But whether § 2255 “authorize[s]” the military pris-
oner’s claim—a question that turns on whether a military court is a
“court established by Act of Congress” within the meaning of
§ 2255(a)—does not appear to be a settled matter. Judge Jordan re-
fers to Prost’s citation of Ackerman v. Novak, 483 F.3d 647 (10th Cir.
2007), a case in which the Tenth Circuit held that, “because a military
court martial is not a ‘court of the United States’ within the meaning
of § 2244(a), the prisoner did not need to obtain circuit authorization
to file a § 2241 habeas corpus petition.” Jordan Op. at 78-79 (quoting
Ackerman, 483 F.3d at 651-53). But that does not tell us whether a
military tribunal is a “court established by Act of Congress” within
the meaning of § 2255(a). And the Tenth Circuit in Ackerman found
that “military justice courts are established by an Act of Congress,”
even though these courts are not considered “courts of the United
States.” 483 F.3d at 652. So Ackerman may provide some support for
the proposition that military prisoners’ habeas petitions must pass
through the saving clause. Yet while the court in Ackerman found
§ 2255 unavailable, see id. at 649 n.2, the court did not pass on the
applicability of the saving clause. In sum, I find the law unclear as to
whether a prisoner in custody under sentence of a military court
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When we apply these considerations in a case like
McCarthan’s, though, we see that § 2255 does not provide
an “inadequate” remedy because the prisoner in such a
case does not have the type of practical or logistical prob-
lems in using § 2255’s remedy mechanism that the word
“inadequate” contemplates.

b. “ineffective to test”

On the other hand, § 2255’s remedy, or procedures,
are “ineffective to test” the legality of a prisoner’s deten-
tion when the prisoner files a second or successive claim
like MeCarthan’s, asserting that a retroactively applica-
ble new rule of statutory law means that the prisoner’s
sentence exceeds what Congress has validly authorized.

The term “ineffective” is a term of art in Sixth Amend-
ment claims, a frequent subject of habeas jurisprudence.

brings a § 2241 petition directly under § 2241 or whether that petition
must first pass through § 2255(e). If the latter, then § 2255 is “inade-
quate” to test the legality of the petitioner’s detention, given the prac-
tical difficulty created by the dissolution of the petitioner’s sentencing
court. It is likewise not clear to me, as it is not clear to Judge Jordan,
whether the habeas petitions of prisoners convicted in territorial
courts that no longer exist must pass through the saving clause. See
Jordan Op. at 79-79. If the saving clause is necessary, however, then
I suspect that it would be because § 2255 is “inadequate” for these
petitioners as well, given the logistical conundrum posed by the non-
existence of their sentencing courts. We need not resolve these vexing
questions today. In any case, we know that in 1948, Congress was con-
cerned with the practical and logistical problems attendant to the ad-
ministration of habeas corpus, and Congress was likely mindful that
such problems may continue to exist even after the enactment of
§ 2255. By including the saving clause in § 2255, Congress protected
against that problem.
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In this context, “ineffective” means “constitutionally defi-
cient,” as in “ineffective assistance of counsel.” See, e.g.,
Strickland v. Washington, 466 U.S. 668 (1984); see also
Powell v. Alabama, 287 U.S. 45, 71-72 (1932) (noting that
“the right to have counsel appointed, when necessary, is a
logical corollary from the constitutional right to be heard
by counsel” and holding that “under the -circum-
stances . . ., the necessity of counsel was so vital and im-
perative that the failure of the trial court to make an ef-
fective appointment of counsel was likewise a denial of due
process within the meaning of the Fourteenth Amend-
ment.”).

Though, like me, the Majority also looks to the context
of “ineffective assistance of counsel” for instruction on the
meaning of “ineffective,” see Maj. Op. at 25 (quoting
Brown v. Caraway, 719 F.3d 583, 597 (7th Cir. 2013)
(Easterbrook, C.J., concerning the circulation under Cir-
cuit Rule 40(e))), it nonetheless opines that this dissent
“takes this analogy too far when it asserts that because
the ineffective assistance of counsel creates a constitu-
tional deficiency under the Sixth Amendment, the term
‘ineffective’ means ‘constitutionally deficient’” in the sav-
ing clause. Id.

But the Majority offers no reason why that is so—es-
pecially considering that ineffective-assistance claims are
nearly exclusively decided in the context of collateral re-
view (particularly in the Eleventh Circuit). Instead, the
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Majority just conclusorily asserts that the meaning of “in-
effective” in the saving clause cannot be “constitutionally
deficient.” I respectfully disagree.'

Section 2255 is “ineffective”—or constitutionally defi-
cient—when it fails to allow for consideration of any
claims authorized by § 2255(a) that the minimum consti-
tutional requirements of habeas corpus that the Suspen-
sion Clause of the Constitution imposes, demand. As rele-
vant here, the Suspension Clause requires that prisoners
(1) have a “meaningful opportunity” (2) to have a court
consider any claim that relies on a new retroactively ap-
plicable rule of law that reveals that a petitioner’s sen-
tence exceeds what Congress has validly authorized.

To explain why, we start by considering why the sav-
ing clause must authorize consideration of any claims that
the Suspension Clause requires if such claims may not be
reviewed under any other part of 28 U.S.C. § 2255.

The Suspension Clause of the Constitution provides,
“The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion
the public Safety may require it.” U.S. Const. art. I, § 9,
cl. 2. This provision constitutionally “secure[s] the writ [of

18 As discussed below, if “ineffective” did not include the definition
of “constitutionally deficient” in the context of the saving clause, the
saving clause would not serve the failsafe-constitutional purpose that
the Supreme Court has repeatedly relied upon to find § 2255 consti-
tutional. See Boumediene, 553 U.S. at 776, 128 S. Ct. 2229 (“The [Su-
preme] Court placed explicit reliance upon [the saving clause] provi-
sions in upholding [28 U.S.C. § 2255 and the District of Columbia
equivalent of § 2255] against constitutional challenges.” (citing
Swain, 430 U.S. at 381, 97 S. Ct. 1224; Hayman, 342 U.S. at 223, 72
S. Ct. 263)).
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habeas corpus] and ensure[s] its place in our legal sys-
tem.” Boumediene, 553 U.S. at 740. As the Supreme
Court has explained, “The Framers viewed freedom from
unlawful restraint as a fundamental precept of liberty,
and they understood the writ of habeas corpus as a vital
instrument to secure that freedom.” Id. at 739.

Since the Suspension Clause protects the writ of ha-
beas corpus under the Constitution, the Supreme Court
has always construed the saving clause of § 2255 to ensure
access to the writ of habeas corpus commensurate with
what the Suspension Clause constitutionally may require,
to the extent that the rest of § 2255 does not provide for
such review." See id. at 776 (“The [Supreme] Court placed
explicit reliance upon [the saving clause] provisions in up-
holding [28 U.S.C. § 2255 and the District of Columbia
equivalent of § 2255] against constitutional challenges.”
(citing Swain, 430 U.S. at 381, 97 S. Ct. 1224; Hayman,
342 U.S. at 223)). The Supreme Court has expressly
warned that failure to interpret the saving clause in this
way would raise “serious question[s] about the constitu-
tionality of [§ 2255].” Id. (quoting Swain, 430 U.S. at 381
(internal quotation marks omitted)). Put simply, the sav-
ing clause plays the critical role of a constitutional failsafe
for § 2255.

For this reason, the saving clause must require con-
sideration of any second or successive claims that the Sus-

¥ When Congress initially passed § 2255, the statute had no num-
bered subsections. But the language of the saving clause—what is
now located at § 2255(e) of the current version of the statute—ap-
peared verbatim as part of the original enactment of § 2255. See Pub.
L. No. 80-773, 62 Stat. 869, 968 (1948).
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pension Clause protects but the rest of § 2255 fails to per-
mit. If the saving clause did not, § 2255 would violate the
Suspension Clause.

So we must consider the constitutional demands of the
Suspension Clause. As explained next, Supreme Court
precedent shows that, at a minimum, the Suspension
Clause requires that prisoners have a “meaningful oppor-
tunity” for judicial consideration of any claim that a court
has imposed detention in violation of the government’s
powers, whether because of a violation of the doctrine of
separation of powers or a violation of the principle that
our government is one of limited powers. As a result, a
prisoner may show that § 2255 is constitutionally deficient
under the Suspension Clause if his claim meets two re-
quirements: (1) the claim must assert that his detention
violates the principles of separation of powers or limited
government, or both; and (2) the prisoner must not have
had a “meaningful opportunity” to have brought this claim
previously.

. At a manmimum, the Suspension Clause
requires consideration of claims alleging
that a prisoner’s imprisonment was 1m-
posed 1n excess of government powers.

We begin by considering the types of claims that the
Suspension Clause requires be heard. As Supreme Court
precedent demonstrates, the Suspension Clause demands
consideration of claims raising challenges that a sentence
was imposed in excess of a government branch’s valid
powers.
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The Supreme Court has described the separation of
powers as the “essential design of the Constitution.”
Boumediene, 553 U.S. at 745. To help ensure the continu-
ing vitality of our system of government, the Framers
viewed the writ of habeas corpus, in turn, as “an essential
mechanism in the separation-of-powers scheme.” Id. at
743; see also 1d. at 765 (“the writ of habeas corpus is itself
an indispensable mechanism for monitoring the separa-
tion of powers”). They similarly emphasized the im-
portant role that habeas corpus plays in “preserv[ing] lim-
ited government.” Id. at 744 (citing The Federalist No. 84
(Alexander Hamilton)).

So, at its core, habeas corpus is about keeping govern-
ment powers in constitutional check. It accomplishes this
crucial function by requiring consideration of claims
where a prisoner tests the legality of his imprisonment on
the basis that, in jailing him, at least one of the branches
of government violated the separation of powers or the
principle of limited government by exceeding its constitu-
tional powers.

The Suspension Clause, in turn, safeguards the writ of
habeas corpus, so it necessarily constitutionally requires
consideration of claims revealing that a branch of the gov-
ernment has exceeded its constitutional powers to the
same extent that habeas does. Indeed, the Supreme Court
has explained that the Suspension Clause “protects the

20 And with good reason: “The accumulation of all powers, legisla-
tive, executive, and judiciary, in the same hands, whether of one, a
few, or many, and whether hereditary, selfappointed, or elective, may
justly be pronounced the very definition of tyranny.” The Federalist
No. 47 (James Madison), available at https:/www.congress.gov/
resources/display/content/The+ Federalist+Papers (last accessed
Jan. 3, 2017).
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rights of the detained by a means consistent with the es-
sential design of the Constitution . . . to maintain the ‘del-
icate balance of governance’ that is itself the surest safe-
guard of liberty.” Boumediene, 553 U.S. at 745 (quoting
Hamdi v. Rumsfeld, 542 U.S. 507, 536 (2004) (plurality
opinion)). For this reason, the separation-of-powers doc-
trine and the principle of limited government powers
“must inform the reach and purpose of the Suspension
Clause.” Id. at 746 (emphasis added).

That brings us back to the critical role of the Suspen-
sion Clause in understanding the meaning of § 2255(e). As
we have already established, § 2255(e) must allow for con-
sideration of all § 2255(a) claims protected by the Suspen-
sion Clause but not otherwise permitted by § 2255. And
the Suspension Clause demands, at a minimum, that
claims that show that the government or a branch of it has
acted in excess of its constitutional powers be cognizable
under habeas. So the separation-of-powers doctrine and
the closely related principle of limited government powers
act as the twin Rosetta Stones we must use to reveal the
claims under § 2255(e) for which § 2255 can be constitu-
tionally deficient—or “ineffective”—under the Suspen-
sion Clause, to test the legality of detention.

When we view potential habeas-corpus claims through
the prism of the doctrine of separation of powers and the
principle of limited government powers, we can see that
the Suspension Clause demands consideration of those
claims that challenge the power of the government to im-
pose detention, whether because the imprisoning branch
has exceeded its constitutionally authorized powers or be-
cause the government as a whole lacks the constitutional
powers to detain under the circumstances. So when
§ 2255(e) speaks of § 2255’s “ineffective[ness] to test,” it
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necessarily is concerned with the constitutional deficiency
that can exist under the Suspension Clause when a pris-
oner seeks to test the authorization of the government,
under the separation of powers and the principle of lim-
ited government powers, to impose detention, and § 2255
does not allow that claim to proceed.

In the context of the Judiciary, under the separation
of powers and the principle of limited government powers,
we may not sentence someone for a “crime” that no con-
gressionally enacted statute actually criminalizes (or val-
idly criminalizes), nor may we sentence a person to more
time in prison than Congress has validly authorized. See
United States v. Lanier, 520 U.S. 259, 267 n.6 (1997)
(“Federal crimes are defined by Congress, not the
courts.”); United States v. DiFrancesco, 449 U.S. 117, 139
(1980) (“[A] defendant may not receive a greater sentence
than the legislature has authorized.”). Congress—not the
Judiciary—has the power to define crimes and their re-
spective punishments. See United States v. Kebodeaux,
133 S. Ct. 2496, 2503 (2013). So, as relevant in McCar-
than’s case, the “ineffective to test” filter permits consid-
eration of those claims that challenge a sentence imposed
beyond the Judiciary’s constitutionally authorized pow-
ers. But, as we next discuss, it does so only when the pris-
oner has not previously had a “meaningful opportunity”
to have his claim considered.

1. The Suspension Clause entitles a pris-
oner to a “meaningful opportunity” to
have his clarm considered.

In addition to protecting, at a minimum, habeas claims
challenging imprisonment in excess of the government’s
powers and the separation of powers, the Suspension
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Clause imposes another requirement: a prisoner must
have a “meaningful opportunity” to present his claim. As
the Supreme Court has explained, “We . . . consider it un-
controversial . . . that the privilege of habeas corpus enti-
tles the prisoner to a meaningful opportunity to demon-
strate that he is being held pursuant to ‘the erroneous ap-
plication or interpretation’ of relevant law.” Boumediene,
553 U.S. at 779 (emphasis added) (quoting St. Cyr, 533
U.S. at 302).

And because the Suspension Clause requires the avail-
ability of habeas corpus for cases of detention resulting
from a branch’s overreaching its powers, § 2255 is a con-
stitutionally deficient substitute for habeas corpus—and
is therefore “ineffective to test the legality of ... deten-
tion”—if it does not provide a “meaningful opportunity”
for a prisoner to “test” the authorization of the govern-
ment, under the separation of powers and the principle of
limited government powers, to imprison him.

As Supreme Court precedent shows, a remedy does
not provide a prisoner with a “meaningful opportunity”
and is therefore constitutionally deficient if it does not al-
low a prisoner to present a collateral challenge at a mean-
ingful time. That is precisely the case under § 2255 (with-
out reference to the saving clause) when a prisoner tries
to present a second or successive claim based on a retro-
actively applicable new rule of statutory law.

When we're talking about the Suspension Clause, tim-
ing matters. As the Supreme Court’s collateral-review
retroactivity jurisprudence emphatically demonstrates,
the timing of a remedy’s availability can be the difference
between constitutional deficiency and constitutional suffi-
ciency. Indeed, the very existence of retroactivity doc-
trine itself is a shrine to the concept that a prisoner must
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be able to present his Suspension-Clause-required claim
at a meaningful time.

When a new rule is retroactively applicable, a prisoner
may make a new claim based upon it even if he raised the
same issue on direct appeal and lost and his conviction be-
came final before the Supreme Court announced the new
rule. If timing were irrelevant to habeas-corpus jurispru-
dence, the Supreme Court would have had no reason to
develop retroactivity analysis. As long as nothing pre-
vented a petitioner from having raised an issue at trial or
in his direct appeal, that would have been enough to sat-
isfy habeas corpus concerns that a litigant have had a
meaningful opportunity to present his argument—even if,
after the prisoner’s conviction became final, the Supreme
Court determined a new substantive rule that, had it been
issued earlier, would have required granting the pris-
oner’s challenge. On collateral review, then, we would
hear only claims based on arguments that, by their na-
ture, generally could not have been raised on direct re-
view—arguments like ineffective assistance of counsel,
see Kimmelman v. Morrison, 477 U.S. 365 (1986), and dis-
covery of new, previously unavailable evidence showing
actual innocence.

But that’s not how collateral review works.

Instead, the Supreme Court has spent considerable
time and effort developing the retroactivity framework.
See, e.g., Mackey v. United States, 401 U.S. 667, 675-702
(1971) (Harlan, J., concurring); Teague v. Lane, 489 U.S.
288, 299-316 (1989) (plurality opinion); Bousley, 523 U.S.
at 616-24; Welch, 136 S. Ct. at 1260-68. It has done this
because “the ‘retroactivity’ of a new constitutional rule [is]
a function of the scope and purposes of the habeas corpus
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writ.” Mackey, 401 U.S. at 684 (Harlan, J., concurring). In
other words, retroactivity exists because habeas corpus
and thus the Suspension Clause constitutionally require
it.

Under the retroactivity framework, a prisoner may
obtain relief on collateral review of a new claim raising an
issue that was denied on direct review, where the Su-
preme Court has announced a new rule of substantive law
after the prisoner’s conviction became final.* Bousley,
523 U.S. at 620-21; Welch, 136 S. Ct. at 1264-67.

And what does the Supreme Court use to determine
whether a new rule qualifies as a new rule of substantive
law? Our old friends the separation-of-powers doctrine
and the principle of limited government powers, of course,
since retroactivity doctrine is a constitutionally required
aspect of habeas corpus, and habeas corpus, in turn, is
grounded in the separation-of-powers doctrine and the
principle of limited government powers. So as Supreme
Court precedent convincingly demonstrates, the concern
for keeping government powers in constitutional check
drives the determination of whether a new rule qualifies
as substantive, just as it does the jurisprudence of habeas
corpus as a whole.

21 Prisoners may also obtain relief on collateral review of claims
based on a “new watershed rule[ ] of ecriminal procedure.” Welch, 136
S. Ct. at 1264 (citation and internal quotation marks omitted). These
are procedural rules that implicate “the fundamental fairness and ac-
curacy of the criminal proceeding.” Id. (citation and internal quota-
tion marks omitted). To date, the Supreme Court has identified only
the right to counsel as falling within this category. See Beard .
Banks, 542 U.S. 406, 417 (2004).
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Indeed, Justice Harlan’s Mackey concurrence defines
substantive rules that warrant retroactivity as “those that
place, as a matter of constitutional interpretation, certain
kinds of primary, private individual conduct beyond the
power of the criminal law-making authority to proscribe,”
401 U.S. at 692 (Harlan, J., concurring)—meaning rules
that show that Congress has enacted legislation beyond
its constitutionally authorized powers, in violation of the
principle of limited government powers.

Nor has the Supreme Court limited the availability of
retroactivity to claims involving only Congress’s overstep-
ping of its constitutional powers. In Bousley, the Supreme
Court reasoned that the separation-of-powers doctrine
rendered substantive—and thus retroactive—the new
rule that it had announced in Bailey v. United States, 516
U.S. 137 (1995)—a case involving the Judiciary’s over-
reaching of its constitutional powers. Bousley, 523 U.S. at
616-24.

In Bailey, the Supreme Court construed 18 U.S.C.
§ 924(c)(1), which, at the time, imposed a prison term upon
a person who “during and in relation to any . . . drug traf-
ficking crime . . . uses or carries a firearm,” to require ev-
idence that the defendant actively employed the firearm
during and in relation to the predicate crime. Bailey, 516
U.S. at 142-43. Previously, some courts had interpreted
the provision to require evidence of only accessibility and
proximity of a firearm during a drug-trafficking crime,
not of active employment. Based on Bailey’s reading of
§ 924(c)(1), the Supreme Court concluded, courts ex-
ceeded their powers if they sentenced prisoners for an act
that Congress did not make a crime under § 924(c)(1). As
a result, the Supreme Court determined in Bousley that
the Bailey rule had to be retroactively available.
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In reaching this conclusion, the Supreme Court em-
phasized the important role that the separation-of-powers
doctrine plays in habeas—and therefore retroactivity—
analysis: “[U]nder our federal system it is only Congress,
and not the courts, which can make conduct criminal . . ..
Accordingly, it would be inconsistent with the doctrinal
underpinnmings of habeas review to preclude petitioner
from relying on our decision in Bailey in support of his
claim that his guilty plea was constitutionally invalid.”
Bousley, 523 U.S. at 620-21 (citations omitted) (emphasis
added). In other words, the separation-of-powers doc-
trine—and thus habeas corpus and the Suspension
Clause—constitutionally requires new substantive rules,
including those like the Bailey rule, which are statutory
in nature, to be retroactively applicable and available to
prisoners on collateral review.

And just last year, in Welch, the Supreme Court found
that the separation of powers mandated the conclusion
that the rule established in Johnson v. United States, 135
S. Ct. 2551 (2015), is retroactive.”” To explain why, the Su-
preme Court hearkened back to its separation-of-powers
reasoning in Bousley, observing that the separation-of-
powers doctrine precludes a court from sentencing a per-
son to more time in prison than Congress authorized, in
the same way that it does not allow a court to imprison a
person for an act that Congress did not validly criminal-
ize:

Bousley noted that the separation of powers prohibits
a court from imposing criminal punishment beyond

22 The Supreme Court held in Johnson that the residual clause of
the Armed Career Criminal Act of 1984, 18 U.S.C. § 924(e)(2)(B)(i),
is unconstitutionally vague and therefore void. See Johnson, 135
S. Ct. at 2555-63.
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what Congress meant to enact. . . . But a court likewise
is prohibited from imposing eriminal punishment be-
yond what Congress in fact has enacted by a valid law.
In either case a court lacks the power to exact a pen-
alty that has not been authorized by any valid criminal
statute.

Welch, 136 S. Ct. at 1268 (citation omitted).

The Supreme Court’s pronouncements in Bousley and
Welch illustrate Justice Harlan’s observation 45 years ago
that the “relevant frame of reference [for determining
whether a new rule is retroactively applicable to cases on
collateral review] ... is not the purpose of the new rule
whose benefit the petitioner seeks, but instead the pur-
poses for which the writ of habeas corpus is made availa-
ble.” Mackey, 401 U.S. at 682 (Harlan, J., concurring).
And we already know that the essential purpose of habeas
corpus is to keep the government in check by zealously
guarding the separation of powers and the principle of
limited government. So it makes perfect sense that these
same doctrines play a vital role in determining the retro-
activity on collateral review of new rules of law.

True, the Supreme Court has also accounted for final-
ity interests in criminal cases in its retroactivity frame-
work. But the Supreme Court does not consider finality
interests in a vacuum. Rather, the Court’s retroactivity
analysis “creates a balance between, first, the need for fi-
nality in criminal cases, and second, the countervailing im-
perative to ensure that criminal punishment is imposed
only when authorized by law,” Welch, 136 S. Ct. at 1266—
meaning only as permitted by the separation of powers
and the principle of limited government powers.
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Indeed, new substantive rules are retroactive for the
very reason that “where the conviction or sentence in fact
is not authorized by substantive law, . . . finality interests
are at their weakest. As Justice Harlan explained, ‘[t]here
is little societal interest in permitting the criminal process
to rest at a point where it ought properly never to re-
pose.” Id. (quoting Mackey, 401 U.S. at 693 (Harlan, J.,
concurring)) (emphasis added).

Notably, Welch and Justice Harlan did not distinguish
between illegal convictions and illegal sentences, empha-
sizing that in both cases, “finality interests are at their
weakest.” Id. So while I agree with Judge Jordan that eq-
uity “does not always draw clean lines, and the finality
concerns embodied in § 2255(h) cannot be ignored,” Jor-
dan Op. at 73, if, as Judge Jordan opines (and I agree),
finality interests do not outweigh the interests in impos-
ing punishment for a conviction when that conviction is
not authorized by law, they are equally insufficient to out-
weigh the interests in imposing a sentence when that sen-
tence is not authorized by law because it exceeds a con-
gressionally imposed statutory maximum.

All of this—that is, the existence of retroactivity anal-
ysis—shows that, for purposes of understanding the
meaning of “ineffective,” timing is everything when it
comes to having a “meaningful opportunity”—an oppor-
tunity that is not constitutionally deficient—to present
claims that are ultimately governed by new rules of sub-
stantive law.

And as Bousley, which involved a new rule of statutory
law, and Welch, which concerned a new rule of constitu-
tional law, show, the separation-of-powers and limited-
government-powers concerns are exactly the same for
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both retroactively applicable new rules of statutory law
and retroactively applicable new rules of constitutional
law. Compare Bousley, 523 U.S. at 620-21 (statutory rule),
with Welch, 136 S. Ct. at 1268 (constitutional rule). For
this reason, new statutory and constitutional rules must
be retroactively applicable on collateral review to the
same extent. In both cases, a branch of the government
has exceeded its constitutional powers. So on initial collat-
eral review, a petitioner may make a claim based on the
Supreme Court’s new rule that did not exist during the
petitioner’s direct appeal, even though the petitioner had
the opportunity to raise the same issue on direct appeal.

That’s because not just any opportunity to raise an is-
sue will do under habeas corpus jurisprudence; to com-
port with constitutional requirements, the opportunity to
raise an issue must be meaningful. And an opportunity on
direct review is not meaningful if a claim is denied and a
new retroactively applicable rule subsequently estab-
lishes that the right not to be detained under the chal-
lenged provision in violation of the separation of powers
or the principle of limited government always existed—
regardless of whether that new rule is statutory or consti-
tutional in nature.

Nor has the Supreme Court suggested that a different
standard of retroactivity applies for second or successive
claims than for initial claims on collateral review. Why
would it? As we have discussed, the separation-of-powers
doctrine and the principle of limited government powers
are the animating reasons for why a new rule of substan-
tive law must be retroactively applicable on collateral re-
view. A sentence imposed in excess of the court’s consti-
tutional authority violates the separation of powers just as
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much if it is raised in a second or successive claim as it
does if it is raised in an initial claim.

And an opportunity is not a meaningful one on an ini-
tial claim any more than it is on direct review if the initial
claim is denied and a new retroactively applicable rule
subsequently establishes that the right not to be detained
under the detaining mechanism at issue in the case, in vi-
olation of the separation of powers and the principle of
limited government powers, has always existed. Cf. 28
U.S.C. § 2255(h)(2) (permitting consideration of second or
successive clarms based on a retroactively applicable new
rule of constitutional law). Because the Suspension Clause
preserves habeas to protect against government action in
excess of constitutional powers, the Suspension Clause re-
quires consideration of second or successive claims that
rely on a new retroactively applicable rule of law that was
not available during direct appeal or earlier collateral pro-
ceedings.” For it is here, “where the conviction or sen-
tence in fact is not authorized by substantive law,” that
“finality interests are at their weakest.” Welch, 136 S. Ct.
at 1266.

Of course, that is not to say that no finality interests
are at play here, for limitations can and do exist on the

% For this reason, Bryant’s test, see 738 F.3d at 1274, which re-
quires that binding precedent have foreclosed the prisoner’s claim at
the time of his first motion to vacate in order for the prisoner to access
habeas through the saving clause, cannot be correct. Under Bryant,
the prisoner whose claim is the one that establishes the precedent
that squarely forecloses the claims of those who come after him has
no meaningful opportunity to present his second or successive claim
based on the new retroactively applicable rule of statutory law that
allows those who follow to present their second or successive claims
once the Supreme Court issues its new retroactively applicable rule
of statutory law.
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habeas-corpus right to bring a claim based on a retroac-
tively applicable new rule of substantive law. Habeas cor-
pus entitles a petitioner to one meaningful opportunity to
present his claim. So if, for example, a prisoner presents
a claim based on a new retroactively applicable rule of law
and loses, his habeas-corpus rights have been satisfied,
and he may not continue to file new petitions raising the
same claim, see 28 U.S.C. § 2244(a), without the Supreme
Court’s having issued an intervening new retroactively
applicable rule.

C. Section 2255 does not otherwise permit considera-
tion of second or successive claims based on a new
rule of statutory law that reveals a violation of the
separation of powers, so such claims must be cog-
nizable under § 2255(e).

Now that we have established that habeas corpus re-
quires consideration of a petitioner’s claim based on a ret-
roactively applicable new rule of substantive law—
whether constitutional or statutory in nature and whether
raised as an initial or second or successive collateral
claim—we review whether § 2255, in fact, allows for con-
sideration of such claims. Clearly, it does for claims based
on retroactively applicable new constitutional rules. See
28 U.S.C. § 2255(h)(2). The express language of subsec-
tion (h)(2) provides that “[a] second or successive motion
must be certified as provided in section 2244 by a panel of
the appropriate court of appeals to contain—(2) a new rule
of constitutional law, made retroactive to cases on collat-
eral review by the Supreme Court, that was previously
unavailable.”
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But nothing in § 2255 expressly allows consideration
of second or successive claims raising a retroactively ap-
plicable new rule of statutory law. On the contrary, 28
U.S.C. §2255(h), in conjunction with the provisions of
§ 2244 that it incorporates by reference, precludes consid-
eration of claims relying on a retroactively applicable new
rule of statutory law. Because the Suspension Clause re-
quires consideration of these claims and yet § 2255 other-
wise does not allow them, § 2255(e) must permit a pris-
oner to bring such claims in an application for writ of ha-
beas corpus.” And since McCarthan seeks to rely on a

# A reader might wonder why Congress did not enumerate this
type of claim along with the two types of claims listed in § 2255(h),
particularly § 2255(h)(2). This question initially bothered me as well.
So I extensively examined the legislative history for § 2255, but I
could not find an explanation for why Congress enacted § 2255(h)(2).
Based on my review of Supreme Court precedent, however, I believe
the answer is that § 2255(h) was Congress’s effort to ensure that con-
stitutionally required second or successive claims not be precluded by
AEDPA’s amendments. But when Congress enacted § 2255(h) in
1996, the Supreme Court had not yet ruled that new statutory rules
could be retroactive just like new constitutional rules could be. In-
stead, at that time, as far as claims based on retroactively applicable
new rules were concerned, Congress likely understood the Constitu-
tion to require consideration of only those claims based on new sub-
stantive rules of constitutional law, as Justice Harlan’s Mackey con-
currence had suggested. See Mackey, 401 U.S. at 684 (Harlan, J., con-
curring). So while I read § 2255(h) as Congress’s attempt to ensure
that § 2255 preserved habeas’s constitutional scope, I read § 2255(e)
in tandem as a failsafe mechanism that Congress continued to allow
to exist because it recognized that it may have overlooked constitu-
tionally required claims. Congress could have repealed § 2255(e) in
1996 if it intended § 2255(h) to render § 2255(e) superfluous, but it did
not. To the extent that an argument might be made that Congress
kept the saving clause for the separate reason that the clause was
needed to provide relief where practical considerations arose, Con-
gress could have amended the clause to expressly limit it to that situ-
ation, such as by explicitly referring to “practical considerations” or
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new retroactively applicable rule of statutory law that was
not available when he filed his initial § 2255 petition,
§ 2255(e) authorizes consideration of his claim.?

Because the district court did not consider MecCar-
than’s claim on the merits in the first instance, I would
reverse the district court’s dismissal of McCarthan’s claim
and remand for consideration of the merits.

II.

The Majority’s criticism of my proposed interpreta-
tion of the saving clause focuses on three things: (1) my
reliance on Boumediene, 553 U.S. 723; (2) my conclusion
that retroactivity doctrine is constitutionally required,;
and (3) the alleged mooting of my theory by Felker v. Tur-
pin, 518 U.S. 651 (1996). The Majority is mistaken on all
three counts.

by removing the language “or ineffective.” Again, it did not. And to
the extent that some might note that habeas corpus did not always
require what are now considered to be retroactively applicable new
rules of statutory construction to be retroactively applicable, the Su-
preme Court has stated that “Felker, Swain, and Hayman stand for
the proposition that the Suspension Clause does not resist innovation
in the field of habeas corpus.” Boumediene, 553 U.S. at 795. As the
Court has further explained, “[h]abeas is not a static, narrow, formal-
istic remedy; its scope has grown to achieve its grand purpose.” Id. at
780 (quoting Jones v. Cunningham, 371 U.S. 236, 243 (1963) (internal
quotation marks omitted)). So the fact that Congress may have
viewed the scope of habeas narrowly in 1996 is no answer to the Su-
preme Court’s current explanation of the Suspension Clause’s consti-
tutional scope.

% Of course, to the extent that McCarthan procedurally defaulted
the claim and the government raises this as an affirmative defense,
MeCarthan would have to show “cause and prejudice” for the default
or “actual innocence” in order for his claim to be considered on the
merits. See Bousley, 523 U.S. at 621-22.
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A. The Majority’s attack on my reliance on Boumediene
does not withstand scrutiny.

The Majority takes issue with my reliance on
Boumediene because that case “addressed the scope of
habeas corpus for executive detainees ‘where no trial has
been held’ and distinguished decisions like Felker, in
which a prisoner sought relief from a judgment imposed
in a ‘fair, adversary proceeding.” ” Maj. Op. at 40 (quoting
Boumediene, 5563 U.S. at 732, 774, 782). On its face, this
might seem like a good way of distinguishing
Boumediene—until we look at how this dissent actually
uses Boumediene.

First, I rely on Boumediene primarily for citation of
principles universally applicable to habeas corpus and the
Suspension Clause—regardless of the posture of the liti-
gating prisoner. For example, I cite Boumediene for its
interpretation of Swain and Hayman as standing for the
proposition that failure to interpret the saving clause as a
constitutional failsafe would raise “serious question[s]
about the constitutionality of [§ 2255].” Swain and Hay-
man involved prisoners who had already gone through a
presumably “fair, adversary proceeding” and had been
sentenced, and the fact that Boumediene involved Guan-
tanamo prisoners instead of sentenced federal prisoners
does not somehow render the lessons of Swain and Hay-
man any less correct or applicable.

Similarly, to the extent that the Majority’s criticism of
my reliance on Boumediene is intended to apply to my ci-
tations of Boumediene for the principle that concerns of
separation of powers and limited government powers an-
imate habeas corpus, and therefore the Suspension
Clause, the Majority likewise provides no explanation
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why the fact that Boumediene involved Guantanamo pris-
oners somehow makes that general principle less applica-
ble in the case of sentenced federal prisoners. After all,
there is only one Suspension Clause, and it applies to ex-
ecutive-branch prisoners and federally sentenced prison-
ers alike.

B. The Majority mistakenly views retroactivity doctrine
as an exception to procedural barriers.

And even if we did not consider Boumediene, the Ma-
jority’s criticism does not properly account for Supreme
Court jurisprudence on retroactivity—an area that di-
rectly involves and applies to sentenced federal prisoners.
As I have noted, the Supreme Court in retroactivity doc-
trine has relied on the very same separation-of-powers
and limited-government-powers concerns as it has in ex-
plaining in Boumediene the driving forces behind habeas
and the Suspension Clause. See supra at 144-45 (“[Under
our federal system it is only Congress, and not the courts,
which can make conduct criminal . . . Accordingly, it would
be inconsistent with the doctrinal underpinnings of ha-
beas review to preclude petitioner from relying on our de-
cision in Bailey in support of his claim that his guilty plea
was constitutionally invalid.” (quoting Bousley, 523 U.S.
at 620-21 (citations and quotation marks omitted) (empha-
sis added))); see id. at 145 (“Bousley noted that the sepa-
ration of powers prohibits a court from imposing criminal
punishment beyond what Congress meant to enact....
But a court likewise is prohibited from imposing criminal
punishment beyond what Congress in fact has enacted by
a valid law. In either case a court lacks the power to exact
a penalty that has not been authorized by any valid crim-
inal statute.” (quoting Welch, 136 S. Ct. at 1268 (citation
and quotation marks omitted))).
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That is no accident. Retroactivity doctrine is based on
“the doctrinal underpinnings of habeas review,” Bousley,
523 U.S. at 621—meaning the Suspension Clause’s con-
cerns for separation of powers and the principle of limited
government powers—because it is required by “the doc-
trinal underpinnings of habeas review” and therefore by
the Suspension Clause. This fact seems to escape the Ma-
jority, so it incorrectly suggests that Congress could do
away altogether with collateral review of claims that rely
on retroactively applicable rules if it so desired. See Maj.
Op. at 42 (“Retroactivity means that a court is no longer
barred from applying a new rule on collateral review, not
that a court must create a vehicle for collateral review be-
cause there is a new rule.”). But that is not an option be-
cause the “doctrinal underpinnings of habeas review’—
and therefore the Suspension Clause—constitutionally
require retroactivity doctrine and therefore a procedural
vehicle for collateral review of claims that rely on retroac-
tively applicable new rules.

So even without considering Boumediene, the Suspen-
sion Clause requires consideration of second or successive
claims that involve retroactively applicable new rules of
statutory law because they expose detention in violation
of the “doctrinal underpinnings of habeas review”—that
is, detention in violation of the separation of powers and
the principle of limited government powers.

The Majority has no sufficient answer to this. Instead,
it responds by confusing two distinect concepts: retroactiv-
ity doctrine and procedural barriers. See id. First, the Ma-
jority states, “When the Supreme Court makes a right
retroactively available on collateral review, it does not
mean that a prisoner is constitutionally entitled to have a
court review a violation of that right on the merits.” Id. 1
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agree. But a prisoner is constitutionally entitled to a
meaningful opportunity to have a court review a violation
of that right on the merits.

The Majority does not appreciate the difference be-
tween a meaningful opportunity to have a claim heard
and an unqualified constitutional right to have a claim
heard, regardless of the prior availability of meaningful
opportunities to have done so. So it next invokes the exist-
ence of procedural barriers such as the procedural-default
rule and the statute of limitations as evidence supporting
its incorrect premise. /d.

To be sure, procedural barriers like procedural default
and the statute of limitations may constitutionally pre-
clude a prisoner from bringing his claim on a new retroac-
tively applicable rule. But that has nothing to do with why
retroactivity doctrine is or is not constitutionally re-
quired. Nor does it have anything to do with whether a
prisoner has a meaningful opportunity to bring his claim
if he procedurally defaults it or files it after the statute of
limitations has expired.

Procedural barriers like procedural default and the
statute of limitations can constitutionally limit access to
collateral review through retroactivity doctrine because
even when they act to bar a claim, they do not bar a mean-
mgful opportunity to present the claim. In other words,
it is possible to obtain collateral review, so long as the pe-
titioner complies with these procedural rules.

But that is not the case with a second or successive
claim that rests on a new retroactively applicable rule of
statutory law. At every stage of the proceedings through
initial collateral review, a petitioner may raise the argu-
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ment on which the new rule is based (thereby not proce-
durally defaulting) and may file a second or successive
claim within a year of the Supreme Court’s announcement
of a retroactively applicable new rule of statutory law. But
in the absence of the saving clause, § 2255 provides no op-
portunity to present the claim if the Supreme Court does
not recognize, until after the initial collateral claim has
been disposed of, that the right has always existed. And
since the doctrinal underpinnings of habeas constitution-
ally require one meaningful opportunity to present a claim
based on a retroactively applicable rule of statutory law,
the Majority’s construction of § 2255 not to provide such
an opportunity amounts to a suspension of the writ.

C. Felker does not solve the Majority’s problem.

In response to this problem, the Majority invokes
Felker. Maj. Op. at 41. The Majority reasons that its own
“interpretation of the saving clause cannot suspend the
writ because the Original Writ in the Supreme Court re-
mains available, habeas corpus at common law did not ap-
ply to prisoners sentenced by a court of competent juris-
diction, and the decision of the Supreme Court in
Felker . . .upheld a bar on successive motions against con-
stitutional challenge.” Maj. Op. at 38-39. None of these ar-
guments saves the Majority’s interpretation of the saving
clause from constitutional peril.

Beginning with the Majority’s third argument first,
the Majority asserts that the Supreme Court’s opinion in
Felker supports the conclusion that the limitations that
§ 2255(h) places on second or successive claims are abso-
lute and constitutional. This argument is based on the
premise that Felker held that the second or successive re-
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strictions for state prisoners seeking federal habeas re-
lief, codified at 28 U.S.C. § 2244(b),® do not violate the
Suspension Clause. See Felker, 518 U.S. at 664. Because
those restrictions are significantly similar to the second or
successive restrictions in § 2255(h), and because the limi-
tations on successive state petitions do not contain a sav-
ing clause like § 2255 does, the argument goes, the
§ 2255(h) restrictions must be constitutional if the
§ 2244(b) restrictions are constitutional. See Maj. Op. at
41.

The logic is superficially appealing, but it fails to take
into account a fundamental difference between federal
prisoners’ collateral claims and state prisoners’ habeas

%Section 2244(b) provides,

(b)(1) A claim presented in a second or successive habeas
corpus application under section 2254 that was pre-
sented in a prior application shall be dismissed.

(2) A claim presented in a second or successive habeas
corpus application under section 2254 that was not pre-
sented in a prior application shall be dismissed un-
less—

(A) the applicant shows that the claim relies on a new
rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court,
that was previously unavailable; or

(B)(@) he factual predicate for the claim could not have
been discovered previously through the exercise
of due diligence; and

(ii) the facts underlying the claim, if proven and
viewed in light of the evidence as a whole, would
be sufficient to establish by clear and convincing
evidence that, but for constitutional error, no rea-
sonable factfinder would have found the applicant
guilty of the underlying offense.
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claims: separation-of-powers and limited-government-
powers concerns can constitutionally require habeas relief
for federal prisoners, while these doctrines are irrelevant
to determining the availability of habeas relief for state
prisoners. Federal courts adjudicating federal prisoners’
claims like McCarthan’s enforce federal separation-of-
powers values by correcting convictions or sentences
where an Article III court exceeded its congressionally
authorized powers.

That aspect of a federal collateral proceeding like
McCarthan’s is not present in a federal-court adjudication
of a state prisoner’s habeas petition. A state court cannot
act in violation of the federal separation of powers because
the state court is not a part of the federal Judiciary. So not
surprisingly, § 2254 does not contain a saving clause, since
unlike with habeas review of federal cases, habeas review
of state cases does not raise separation-of-powers or lim-
ited-government-powers concerns. As a result, the Court
in Felker had no reason to and did not consider the sepa-
ration of powers in its analysis because it was irrelevant
in that case. Here, in contrast, the separation-of-powers
doctrine drives the analysis of the saving clause’s mean-

ing.

The Majority responds to this important difference
between federal and state habeas by calling it ““interpre-
tive jiggery-pokery’” and suggesting that I “ignore[]” the
fact that the principle of limited government powers also
animates habeas corpus. Maj. Op. at 41 (quoting King v.
Burwell, 135 S. Ct. 2480, 2500 (2015) (Scalia, J., dissent-
ing)). Setting aside the irony in the Majority’s charge, the
Majority misses the point: the principle of limited govern-
ment powers in the context of habeas is the principle that
the federal government may not exceed the powers
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granted to it by the Constitution. Neither this concept nor
the separation-of-powers doctrine is in play when a fed-
eral court grants a state prisoner’s habeas petition. In
that context, the state’s adjudication of a claim yields to
federal interpretation of the governing law under princi-
ples of federalism and the supremacy of federal law—con-
cepts distinct from the separation-of-powers doctrine and
the principle of limited government that drive habeas for
federal prisoners.

The Majority also suggests that we need not consider
the Suspension Clause in interpreting the saving clause
because a would-be petitioner like McCarthan has an al-
ternate route for obtaining the relief he seeks: he may pe-
tition for an “Original Writ” from the Supreme Court. In
support, the Majority cites Judge Pryor’s concurrence in
Samak, which, in turn, cites Felker. See Maj. Op. at 39.

But a careful reading of Felker dispels this notion that
the existence of the Original Writ allows Congress to pre-
clude relief for second or successive claims required under
the Suspension Clause to be permitted. To be sure, Felker
relied on the availability of the Supreme Court’s original
jurisdiction to strike down a challenge to § 2244(b) under
the Exceptions Clause.”” Notably, though, it chose not to
rely on the availability of the Court’s original jurisdiction
to strike down a challenge to § 2244(b) under the Suspen-
sion Clause.

In Felker, the Court held that § 2244(b)’s stripping of
the Supreme Court’s appellate jurisdiction to review a

2 The Exceptions Clause provides, in relevant part, “In all the
other Cases . .. the supreme Court shall have appellate Jurisdiction,
both as to Law and Fact, with such Exceptions, and under such Reg-
ulations as the Congress shall make.” U.S. Const. art. I11, § 2, cl. 2.
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court of appeals’s denial of a state prisoner’s motion for
leave to file a second habeas petition in the district court
did not affect the Supreme Court’s original jurisdiction to
entertain original habeas petitions. See Felker, 518 U.S. at
658-61. This conclusion consequently “obviate[d]” the
need to address the constitutionality of Congress’s juris-
diction-stripping under the Exceptions Clause; since the
Supreme Court retained its jurisdiction to entertain an
original petition, the Court reasoned, “no plausible argu-
ment” could exist that § 2244(b) violated the Exceptions
Clause. Id. at 661-62.

Then the Court turned for the first time to the chal-
lenge to § 2244(b) under the Suspension Clause. Signifi-
cantly, the Court did not rule that those restrictions did
not violate the Suspension Clause because the “Original
Writ” was still available in the Supreme Court for any of
the number of claims precluded by the second-or-succes-
sive bar. In fact, the Court in its analysis of the Suspen-
sion Clause issue did not even consider the Supreme
Court’s original jurisdiction to hear habeas petitions. In-
stead, the Court held that the §2244(b) restrictions
passed muster under the Suspension Clause because they
substantially mirrored common-law habeas rules. See id.
at 664. Felker thus requires us to ask not whether the nar-
rowest avenue for relief, such as the Original Writ, still
exists, but rather whether the statutory provision at issue
adequately substitutes for common-law habeas rules.

When it comes to second or successive claims based
on retroactively applicable new rules of statutory law, the
availability of the Original Writ does not adequately sub-
stitute for common-law habeas rules for three reasons.

First, it is not even clear that the Supreme Court
would have original jurisdiction to entertain a claim that
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is expressly precluded by § 2255(h). If, as the Majority
and Chief Judge Carnes’s concurrence have effectively
argued, see Maj. Op. at 36-38; E. Carnes Op. at 54, only a
prisoner whose second or successive claim complies with
§ 2255(h)’s bars is “authorized” to proceed under § 2255
and therefore under the saving clause, § 2255(h)’s bars
would then also arguably restrict the Supreme Court. Cf.
Felker, 518 U.S. at 662-63 (pondering the applicability of
§§ 2244(b)(1) and (2)’s unqualified restrictions on the fil-
ing of second or successive state habeas claims, to the Su-
preme Court’s review).

Second, even if subsection (h)’s bars do not apply to
the Supreme Court, the Original Writ does not provide a
federal prisoner with a “meaningful opportunity” to test
the legality of his detention—despite the fact that com-
mon-law habeas rules demand such a meaningful oppor-
tunity. Under Supreme Court Rule 20.4(a), the writ is
“rarely granted” and only when “exceptional circum-
stances warrant the exercise of the Court’s discretionary
powers.” So consideration of claims based on a retroac-
tively applicable new rule of statutory law would not occur
as a matter of course. As a result, while the Supreme
Court’s original jurisdiction might provide an oppor-
tunity, it would not be a meaningful one.

That leads to the third point. Even if the Supreme
Court had upheld § 2244(b) against the Suspension Clause
challenge on the basis of the availability of the Original
Writ—which it did not—the procedure at issue in Felker
was materially different—and far more conducive to Orig-
inal Writ review—than that at issue under the saving
clause. In Felker, the Court relied on its original jurisdic-
tion to safeguard against individual incorrect decisions
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that an appellate court might make in denying the availa-
bility of habeas relief on the merits of a given case. We
would hope these cases would be relatively few, but in any
event, the § 2244(b) procedure does not on its face deny
relief to an entire class of prisoners who we know are en-
titled to relief.

That, however, would not be the situation if prisoners
with second or successive claims based on retroactively
applicable new rules of statutory law all had to use the
Original Writ to obtain relief to which the Suspension
Clause entitles them. Then the Original Writ would have
to serve as a regular mechanism for an entire class of pris-
oners—not just an individual prisoner here or there who
was mistakenly denied the opportunity for habeas relief
by an appellate court—to obtain relief. Imagine, for ex-
ample, the Supreme Court’s having to entertain in the
first instance all second or successive claims based on a
retroactively applicable new rule of statutory law! That
cannot be what is contemplated by the Court’s “rare[]”
and “exceptional” use of its Original Writ jurisdiction. See
Felker, 518 U.S. at 665 (quoting Sup. Ct. R. 20.4(a)).

Nor does the Majority’s reliance on Article I11, § 1, of
the Constitution adequately address the problem. See
Maj. Op. at 39. Invoking this constitutional provision, the
Majority reasons that under its interpretation of the sav-
ing clause, the existence of the Original Writ must suffice
to maintain the constitutionality of § 2255 under the Sus-
pension Clause “because the Constitution does not even
require Congress to create inferior courts.” Id. In other
words, in the Majority’s view, Congress could enact legis-
lation that completely abolished habeas corpus, as long as
it preserved the Original Writ.
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I respectfully disagree. Such a system would be en-
tirely unworkable in today’s world. Even setting aside the
fact that abolition of habeas-corpus review outside the Su-
preme Court would require more than “exceptional” or
“rare” review by Original Writ, it is difficult to conceive of
how the nine Justices would be able to timely process in
the first and last instance all habeas petitions from around
the country, in addition to maintaining the rest of their
important workload. And a system that systematically de-
prives prisoners of timely habeas review is a system that
provides no meaningful habeas review. Unquestionably,
the lack of a meaningful habeas review system would vio-
late the Suspension Clause.

So putting the Majority’s argument in the best light,
the question is one of degree. I respectfully submit that
using the Original Writ as a regular and only processing
mechanism for an entire class of second or successive
claims that are constitutionally required to be considered
amounts to not providing a meaningful habeas-review sys-
tem for those claims. It bears repeating that the claims we
are talking about are required by the Suspension Clause
to receive consideration.

As for the Majority’s argument that habeas corpus at
common law did not apply to prisoners sentenced by a
court of competent jurisdiction, Maj. Op. at 40, the Su-
preme Court itself has noted that “Felker, Swain, and
Hayman stand for the proposition that the Suspension
Clause does not resist innovation in the field of habeas
corpus.” Boumediene, 553 U.S. at 795. As the Court has
further explained, “[h]abeas is not a static, narrow, for-
malistic remedy; its scope has grown to achieve its grand
purpose.” Id. at 780 (quoting Jones, 371 U.S. at 243 (inter-
nal quotation marks omitted)). And since retroactivity
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doctrine is constitutionally required under current habeas
and Suspension Clause jurisprudence, the Majority’s ar-
gument in this regard cannot provide a basis for denying
a meaningful opportunity for collateral review to prison-
ers whose second or successive claims rest on a new, ret-
roactively applicable rule of substantive law.

I1I.

Turning now to the Majority’s interpretation of the
saving clause, it suffers from three fatal flaws. First, it de-
fies the statutory text it purports to respect. Second, it
shortchanges Supreme Court jurisprudence on the Sus-
pension Clause and habeas corpus. And third, it inexplica-
bly limits the meanings of the general definitions it cites
to shoehorn them into supporting the Majority’s incorrect
construction of the saving clause.

A. The Majority’s interpretation of the saving clause co-
tradicts the text of § 2255.

Though I do not question my colleagues’ earnestness
in their proposed construction of the saving clause, the
Majority opinion’s approach to deciphering the text of
§ 2255, disappointingly, is like something right out of Al-
ice’s Adventures in Wonderland.?® True, the Majority
opinion repeatedly claims that its analysis does nothing
more than apply the plain meaning of § 2255’s text. See,
e.g., Maj. Op. at 3, 89, 14-37, 42-45, 51. But saying so—no
matter how many times—doesn’t make it so. In fact, the
Majority opinion’s interpretation of the statutory text

28 Lewis Carroll, Alice’s Adventures in Wonderland (BookVirtual
Digital Ed. v.1.2 2000), available at hittps://www.adobe.com/be_en/
active-use/pdfiAlice_in_Wonderland.pdf (last accessed Jan. 3, 2017).
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clashes in significant ways with what the text actually
says.

For starters, the Majority opinion seems most con-
fused when it asserts that execution-of-sentence claims
may be brought under the saving clause. In support of its
theory, the Majority opinion reasons that § 2255 is “‘inad-
equate or ineffective to test’ a prisoner’s claim about the
execution of his sentence because that claim is not cog-
nizable under section 2255(a).” Maj. Op. at 23-24 (empha-

sis in original deleted; emphasis added).

But that’s exactly why execution-of-sentence claims
cannot be brought under the saving clause—because
those claims are not cognizable under § 2255. Proceeding
on a type of claim that § 2255 actually authorizes is an ab-
solute prerequisite for a habeas petition to be considered
under the saving clause. See supra at 114-25; see also 28
U.S.C. § 2255(e) (the habeas petition of a prisoner “au-
thorized to apply for relief by [§ 2255] motion . . . shall not
be entertained . . . unless it also appears that the remedy
by [§ 2255] motion is inadequate or ineffective to test the
legality of his detention”) (emphasis added). The universe
of claims that § 2255 “authorize[s],” however, does not in-
clude execution-of-sentence claims—even by the Major-
ity’s admission. Nor would it make sense for execution-of-
sentence claims to be considered under the saving clause
because they are authorized under § 2241, without regard
to § 2255. See Antonellr, 542 F.3d at 1352.

So bringing an execution-of-sentence claim under
§ 2255’s saving clause would be a lot like putting scuba
gear on a swordfish so it could breathe underwater; nei-
ther the saving clause nor scuba gear is designed, is nec-
essary, or works for the asserted purpose (or, as the Mock
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Turtle in Wonderland might say, “for the asserted por-
poise”). See Carroll, supra, at 154-55.

The Majority responds to this problem by saying that
the defect in its theory “proves nothing about whether a
prisoner with a claim based on a change in caselaw or a
prisoner with a claim based on actual innocence satisfies
the saving clause.” Maj. Op. at 38. True. It doesn’t.

But it’s not intended to. The first section of this dissent
already explains why a claim based on a new retroactively
applicable rule of statutory interpretation—not just any
“change in caselaw,” as the Majority incorrectly charac-
terizes my dissent as arguing—must be considered under
the saving clause. I write about the incorrectness of the
Majority’s argument solely in an effort to prevent our Cir-
cuit from supplanting eighteen years of precedent with
another interpretation of the law that cannot possibly be
correct. After all, “if you drink. .. from a bottle marked
‘poison,’ it is almost certain to disagree with you, sooner
or later.” Carroll, supra, at 10.

The Majority’s textual confusion does not end with its
incorrect insistence that execution-of-sentence claims
may be brought under the saving clause. Rather, the Ma-
jority’s interpretation just gets “[c]uriouser and curi-
ouser!” Carroll, supra, at 15. The Majority also asserts
that prisoners ““[kept] in custody’ without a criminal sen-
tence” may have their claims heard through the saving
clause. Maj. Op. at 26.

But that is precisely the opposite of what the saving
clause’s unambiguous language permits. Only prisoners
who have already been sentenced by a federal court are
eligible to take advantage of the saving clause—and only
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they need to do so to access habeas relief because prison-
ers who have not yet been sentenced are not subject to
§ 2255’s strictures and may proceed directly under § 2241.
See supra at 114-25. That’s because the saving clause al-
lows consideration of claims presented by only those pris-
oners “authorized to apply for relief by [§ 2255] motion.”
28 U.S.C. § 2255(e). Section 2255, in turn, authorizes the
claims of only those prisoners “under sentence of a court
established by Act of Congress.” Id. § 2255(a) (emphasis
added).

Not only that, but § 2255 authorizes solely those
claims challenging sentences. See id. Only in Wonderland
would it make sense for an unsentenced prisoner to bring
a claim challenging his sentence. Cf. Carroll, supra, at 187
(“Sentence first—verdict afterwards.”).

But the Majority goes even deeper down the rabbit
hole, asserting next that the saving clause does not allow
for consideration of second or successive claims that do
not satisfy the requirements of subsection (h)’s bar on sec-
ond or successive § 2255 motions. See Maj. Op. at 28-31;
see also E. Carnes Op. at 54-55. The Majority does not
look to the language of the saving clause in divining this
supposed rule; instead, it relies incorrectly on the gen-
eral/specific canon of construction and again does not ac-
count for the saving clause’s failsafe function or apply the
actual language of § 2255.

Invoking the general/specific canon, the Majority con-
tends, “The specific language of section 2255(h), enacted
nearly 50 years after the saving clause, limits the reach of
the saving clause.” Maj. Op. at 30. First, this argument
implicitly concedes that the language of the saving clause
does not require a prisoner’s claim to satisfy subsection
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(h) in order for a court to consider it under the saving
clause. For if it did, the Majority would not need to invoke
this canon.

Second, to the extent that the general/specific canon
even applies to the analysis of § 2255, in invoking the gen-
eral/specific canon of construction, the Majority gets
things backwards; it wrongly characterizes the saving
clause as the general provision and subsection (h) as the
more specific provision. The general/specific canon states
that “[i]f there is a conflict between a general provision
and a specific provision, the specific provision prevails.”
Scalia & Garner, supra, at 183. This canon relies on the
principle that “the two provisions are not in conflict, but
can exist in harmony.” Id. at 185. As Justice Scalia and
Bryan Garner have explained, “The specific provision
does not negate the general one entirely, but only in its
application to the situation that the specific provision co-
vers.” Id.

Applying the general/specific canon can be challeng-
ing because it is not always easy to ascertain which provi-
sion lays the general rule and which the specific. Id. at
187; see also id. at 188 (quoting Radzanower v. Touche
Ross & Co., 426 U.S. 148 (1976) (Stevens, J., dissenting)).
And timing of enactment does not necessarily reveal the
answer. Id. at 187. Here, the bars contained in subsection
(h), though enacted later in time, establish the general
rule that courts may consider only those second or succes-
sive claims that satisfy the conditions of subsection (h).
The saving clause provides the exception: if failure to con-
sider a second or successive claim that does not satisfy the
criteria of subsection (h) would result in a violation of the
Suspension Clause, the saving clause requires considera-
tion of that claim.
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The general and specific labels make no sense if ap-
plied in the other direction. It would be “uncommon non-
sense,” Carroll, supra, at 158, indeed, to allow the uncon-
stitutional provision (subsection (h), in the absence of sub-
section (e)’s failsafe mechanism) to trump the provision
whose job it is to ensure subsection (h)’s and the rest of
§ 2255’s constitutionality. So subsection (h)’s bar cannot
preclude consideration of second or successive claims that
the Suspension Clause—and therefore the saving
clause—requires.

Each of the three errors discussed above—the insist-
ence that execution-of-sentence claims may be considered
under the saving clause; the suggestion that unsentenced
prisoners’ claims may be considered under the saving
clause; and the notion that subsection (h), which purports
to bar second or successive claims that are constitution-
ally required to be considered, takes priority over the sav-
ing clause’s constitutional-failsafe mechanism—are exam-
ples of “needlessly rendering provisions in conflict
[though] they can be interpreted harmoniously.” See Maj.
Op. at 28 (quoting Scalia & Garner, supra, at 180) (quota-
tion marks omitted). As the Majority itself notes, though,
“[t]here can be no justification” for such an analysis. Id.
(quoting Scalia & Garner, supra, at 180) (quotation marks
omitted).

Finally, the Majority expresses concern that constru-
ing the saving clause to allow consideration of second or
successive claims that may not be entertained under sub-
section (h) allows saving-clause claims to avoid subsection
(f)’s statute of limitations. Maj. Op. at 31. But that is dou-
bly wrong, even if, as the Majority suggests, subsection
(f)’s statute of limitations is incorporated into subsection
(e), see Maj. Op. at 36-38 (arguing that subsections (f) and
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(h) “authorize” a prisoner to apply for relief under § 2255
and therefore are incorporated into the saving clause’s re-
quirement that a prisoner be “authorized” to apply for re-
lief under § 2255 in order to have his second or successive
claim considered under the saving clause).

First, under subsection (f)(3), courts may consider
claims filed within one year of “the date on which the right
asserted was initially recognized by the Supreme Court,
if that right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on col-
lateral review.” 28 U.S.C. § 2255(f)(3). Among other func-
tions, this provision allows courts to entertain (h)(2)
claims—*“contain[ing] . . . a new rule of constitutional law,
made retroactive to cases on collateral review by the Su-
preme Court that was previously unavailable,” 1id.
§ 2255(h)(2)—even if more than a year of untolled time
has passed since the prisoner’s conviction became final.

If claims satisfying subsection (h)(2)’s criteria were
not viewed as asserting a “right [that] has been newly rec-
ognized by the Supreme Court and made retroactively ap-
plicable to cases on collateral review,” id. § 2255(f)(3),
they could not be considered under § 2255’s statute of lim-
itations if they were brought more than a year after the
prisoner’s conviction became final because subsection
()(3) would not apply to them, and subsection (f)(3) would
lack a function. This interpretation would violate the sur-
plusage canon. See Scalia & Garner, supra, at 174-79; see
also Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979)
(“In construing a statute we are obliged to give effect, if
possible, to every word Congress used.”).

But that’s not how courts apply § 2255’s statute of lim-
itations to second or successive claims that rely on a ret-
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roactively applicable new rule of constitutional law. Nec-
essarily then, second or successive claims that “con-
tain . .. a new rule of constitutional law, made retroactive
to cases on collateral review by the Supreme Court, that
was previously unavailable,” 28 U.S.C. § 2255(h)(2), must
also assert a “right [that] has been newly recognized by
the Supreme Court and made retroactively applicable to
cases on collateral review,” id. § 2255(f)(3).

That right is the right protected by the Suspension
Clause not to be detained in violation of the separation of
powers or the principle of limited government powers,
through the impermissible interpretation of the statute or
other device used to detain the prisoner, that has since
been invalidated by the Supreme Court’s retroactively ap-
plicable new rule of substantive law—whether constitu-
tional or statutory. And since subsection (f)(3) imposes a
one-year statute of limitations on all claims involving ret-
roactively applicable rights—without respect to whether
they are based on a new rule of statutory or constitutional
law—if it is incorporated into subsection (e), it necessarily
imposes a one-year statute of limitations on second or suc-
cessive claims that raise a right that depends on a new
rule of statutory law made retroactively applicable by the
Supreme Court to cases on collateral review. As a matter
of fact, then, accounting for the Majority’s view that sub-
section (e) incorporates subsection (f)’s statute of limita-
tions, second or successive claims that depend on new ret-
roactively applicable rules of statutory law do not evade
§ 2255’s statute of limitations.”

2 The upshot of this fact is that the Majority’s contention that sub-
sections (f) and (h) “authorize” prisoners to apply for relief by § 2255
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Second, even if second or successive claims based on a
“right [that] has been newly recognized by the Supreme
Court and made retroactively applicable to cases on col-
lateral review,” id. § 2255(f)(3), do avoid the statute of lim-
itations,® that is not sufficient grounds to disregard the
saving clause’s constitutional-failsafe function and inter-
pret § 2255 to prohibit claims that are constitutionally re-
quired. If Congress wants to impose a statute of limita-
tions on saving-clause claims, nothing stops it from doing
$0.5! The same is true of requiring prisoners to seek a cer-
tificate of appealability to bring claims based on a new ret-
roactively applicable rule of statutory law.

motion, see Maj. Op. at 36-38, has no bearing on the ultimate construc-
tion of the saving clause to require consideration of second or succes-
sive claims that rely on a new retroactively applicable rule of statu-
tory law. Even if subsections (f) and (h) “authorize” prisoners to apply
for relief by § 2255 motion, that means that subsection (f) necessarily
imposes a one-year statute of limitations on second or successive
claims that rely on a new retroactively applicable rule of statutory
law, which does not begin to run until the Supreme Court recognizes
the right by announcing the new rule, and subsection (h) must give
way to the saving clause to the extent that its failure to do so would
cause § 2255 to violate the Suspension Clause.

30 The Majority inaccurately characterizes this dissent as taking
the position that any prisoner who fails any procedural bar in section
2255 can petition for a writ of habeas corpus. Maj. Op. at 32-33. That
has never been my argument. Rather, I contend that a prisoner whose
second or successive sentencing claim is otherwise barred by § 2255
from being brought may have his claim considered under the saving
clause only if failure to consider the claim would render § 2255 consti-
tutionally deficient, as in the case of second or successive claims based
on a retroactively applicable new rule of statutory law.

31 Indeed, that’s exactly what Congress did with respect to the
claims identified at § 2255(f) when it passed AEDPA. Before AEDPA
was enacted, habeas doctrine allowed courts to consider petitions
“filed after even extraordinary delays.” Day v. McDonough, 547 U.S.
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B. The Majority’s interpretation of the saving clause
1gnores critical Supreme Court precedent.

To support its interpretation of the saving clause, the
Majority’s opinion purports to rely primarily on diction-
aries, Judge William Pryor’s concurrence in Samak v.
Warden, FCC Coleman-Medium, 766 F.3d 1271, 1275-95
(11th Cir. 2014) (W. Pryor, J., concurring), and the Tenth
Circuit’s decision in Prost v. Anderson, 636 F.3d 578 (10th
Cir. 2011) (on which Judge Pryor’s Samak concurrence,
in turn, relies).

Prost, however, specifically declined to consider
“whether, when, and how the application of § 2255(h)’s
limits on second or successive motions might (ever) raise
a serious constitutional question.”®* Id. at 594; see also id.
at 583 n.4 (acknowledging that the Suspension Clause
may require “some avenue of collateral attack”). So
Prost’s analysis does not account for—and does not pur-
port to account for—the Suspension Clause and its at-
tendant constitutional considerations. Yet Prost expressly
recognized that to the extent that § 2255’s bans on second
or successive motions violated the Constitution, § 2255
could not be upheld. See id. at 586 n.6 (“[ Courts] [h]aving
created our own (if different) hierarchy of innocence
claims, it’s hard to say Congress wasn’t entitled to enact

198, 215 (2006) (Scalia, J., dissenting) (citing cases where petitions
were entertained 40 years, 36 years, and 24 years after the filing pris-
oner was sentenced).

32 Though the Majority claims to follow Prost’s interpretation of the
saving clause, see Maj. Op. at 1080, Prost also does not adopt the Ma-
jority’s position that the saving clause authorizes execution-of-sen-
tence and pretrial-detention claims. That construction appears to
have originated as purely an invention of Judge Pryor’s. See Samak,
766 F.3d at 1291 (W. Pryor, J., concurring).
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its own—unless of course its particular hierarchy in some
way can be said to violate the Constitution.”).

We are in a different posture than the Tenth Circuit.
Today we abrogate nearly 20 years of Circuit precedent
on our interpretation of the saving clause and replace it
with an entirely different framework of understanding.
When we undertake this type of drastic change in our ju-
risprudence, we have the deepest of responsibilities to try
to ensure that our new solution is correct—or at least that
it has accounted for constitutional concerns.

But the Majority gives short shrift to the Suspension
Clause and barely mentions retroactivity doctrine or the
importance in habeas jurisprudence of the separation-of-
powers doctrine and the principle of limited government
powers. Having a discussion about the saving clause with-
out delving into all of these constitutional concepts is a lot
like trying to play football without a ball: it can’t be done
correctly.

The point of the saving clause is to save § 2255 from
any potential unconstitutionality. See supra at 133-35; see
also Boumediene, 553 U.S. at 776. If § 2255 did not permit
consideration of claims that are constitutionally required,
it would be unconstitutional. See supra at 133-35. So ad-
dressing the Constitution’s—and in particular, the Sus-
pension Clause’s—requirements is critical to the correct
interpretation of the saving clause. And since the separa-
tion-of-powers doctrine and the principle of limited gov-
ernment powers drive the Suspension Clause’s protection
of habeas claims, we must consider the role of those doc-
trines as well when we construe the saving clause. Finally,
because these same concerns require retroactivity of new
rules of both constitutional and statutory law, we must
also account for retroactivity in our analysis.
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But the Majority’s analysis dismisses all of these con-
cerns without adequate reasoning. The Majority’s reli-
ance on Felker for its Original-Writ answer to the Suspen-
sion Clause problem fails because Felker does not hold
that Suspension Clause problems may be resolved by the
existence of original jurisdiction. See supra at 158-68. Nor
does the Majority address the importance of the separa-
tion-of-powers doctrine and the principle of limited gov-
ernment powers in habeas and Suspension Clause juris-
prudence. And while the Majority Opinion mentions “ret-
roactivity,” it does not acknowledge that retroactivity ex-
ists because it is constitutionally required. The Majority
likewise neglects to give any consideration to the consti-
tutional reasons requiring retroactivity. See Maj. Op. at
42; see supra at 154-58.

Instead, the Majority opines that determining
whether a new rule of law “applies retroactively on collat-
eral review can be a difficult and controversial task” and
then employs that opinion as a reason to support its inter-
pretation of the saving clause because the Majority’s con-
struction conveniently does not require courts to deter-
mine whether a new rule applies retroactively. Maj. Op. at
49-51. But courts’ convenience cannot excuse failure to
comply with constitutional requirements. And the Major-
ity does not account for the constitutional basis for retro-
activity doctrine at all in arriving at its construction of the
saving clause.

Because the Majority does not adequately consider
the Suspension Clause, the doctrine of separation of pow-
ers and the principle of limited government powers, and
retroactivity doctrine, the Majority does not recognize
that the saving clause requires consideration of second or
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successive claims that rely on a new retroactively applica-
ble rule of statutory law.*® As a result, the Majority’s in-
terpretation of the saving clause renders § 2255 unconsti-
tutional.

C. The Majority’s interpretation relies on artificially
limited definitions, contorted to fit the Majority’s de-
sired construction of the saving clause.

The Majority identifies and defines four terms from
the saving clause: “remedy,” “to test,” “inadequate or in-
effective,” and “detention.” Maj. Op. at 17. None of these
terms requires the construction that the Majority devises
today. And none precludes the interpretation of the sav-
ing clause to permit second or successive claims based on
a retroactively applicable new rule of statutory law.

The Majority begins by defining “remedy” as “[t]he
means by which a right is enforced or the violation of a
right is prevented, redressed, or compensated.” Id. at 18
(quoting Remedy, Black’s Law Dictionary 1526 (3d ed.
1933)) (quotation marks omitted). And it asserts that
“remedy” does not necessarily equate with “relief.” See id.
I have no quarrel with this definition up to this point.

In fact, I agree with it. And the interpretation of the
saving clause that I offer is entirely consistent with this
definition. Under the language of § 2255, the “right [to be]

3 Again, the Majority misrepresents my dissent when it asserts in
response, “[T]he writ has not been suspended whenever a prisoner
cannot file a successive collateral attack.” Maj. Op. at 41. That has
never been my argument. Instead, I contend that a procedural mech-
anism that fails to allow for consideration of second or successive
claims that rely on a new retroactively applicable rule of statutory
law violates the Suspension Clause.
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enforced,” see id. is the right protected by the Suspension
Clause not to be detained in violation of the separation of
powers or the principle of limited government powers,
through the impermissible interpretation of the statute or
other device used to detain the prisoner, that has since
been invalidated by the Supreme Court’s retroactively ap-
plicable new rule of substantive law—whether constitu-
tional or statutory. See supra at 133-50.

Regardless of whether the Supreme Court’s new sub-
stantive rule is characterized as constitutional or statu-
tory in nature, the right under which access to that rule is
claimed is constitutional—a constitutional right protected
by the Suspension Clause not to be detained in excess of
the government’s powers. And, as a practical matter, that
constitutional right, which is based on a new rule of sub-
stantive law made retroactive to cases on collateral review
by the Supreme Court, that was previously unavailable,
cannot be vindicated until after the Supreme Court an-
nounces the new rule.

3 The Majority asserts that “this argument ignores that litigants
often make novel arguments in the hope that a court will adopt them
as a matter of first impression or in a rejection of past precedent” and
that “[i]t is unclear why the chance to have precedent overruled en
banc or by the Supreme Court would not qualify as a theoretically
successful challenge or meaningful opportunity.” Maj. Op. at 21, 32.
This argument misses the point. The fact that litigants may raise
novel arguments to courts before such time that the Supreme Court
has issued a new rule of substantive law made retroactive to cases on
collateral review, that was previously unavailable, does not mean that
litigants have an opportunity at all—let alone a meaningful oppor-
tunity—to invoke a right that is based on a new retroactively applica-
ble rule of substantive law issued by the Supreme Court, which was
not recognized prior to the Supreme Court’s announcement of it. How
could litigants when the Supreme Court had not yet recognized the
very rule on which their right relies?
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But § 2255, in the absence of the saving clause, does
not provide a “remedy,” or “means by which a right is en-
forced,” Maj. Op. at 18, when it comes to new rules of stat-
utory law. For this reason, § 2255 (without the saving
clause) fails to provide a “meaningful opportunity” for a
prisoner to test the legality of his detention when the Su-
preme Court issues a retroactively applicable new rule of
statutory law. See supra at 139-50. As a result, the con-
struction of the saving clause that I put forward comports
with the Majority’s initial proposed definition of “rem-
edy.”

Next, the Majority initially defines “to test” as mean-
ing “to try.” Maj. Op. at 20 (citing T'est, 11 Oxford English
Dictionary 220 (1st ed. 1933)). It then turns to Prost to
argue that in order “to test,” a “petitioner [must have] an
opportunity to bring his argument.” Id. (quoting Prost,
636 F.3d at 584) (quotation marks omitted). Setting aside
for the moment the facts that Prost expressly declined to
consider constitutional issues in its interpretation, see su-
pra at 179, and that “an opportunity” must be a “meaning-
ful opportunity,” see id. at 139-50, I do not take issue with
this construction.

And as with the Majority’s dictionary definition of
“remedy,” the construction of the saving clause that I of-
fer in this dissent is consistent with the Majority’s initial
definition of “to test.” A prisoner whose argument de-
pends on a “right [that] has been newly recognized by the
Supreme Court and made retroactively applicable to
cases on collateral review” has no argument based on that
right until the Supreme Court has newly recognized the
rule on which the right invoked is based and rendered that
rule retroactively applicable. So that prisoner has no op-
portunity—and certainly no meaningful opportunity—to
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test the legality of his detention until after the Supreme
Court announces a new retroactively applicable rule of
substantive law, whether constitutional or statutory.

Nor do I object to the Majority’s initial definition of
“detention,” which it defines as “[k]eeping in custody or
confinement,” Maj. Op. at 26 (quoting Detention, 3 Oxford
English Dictionary 266 (1st ed. 1933)), and “[t]he act of
keeping back or withholding, either accidentally or by de-
sign, a person or thing,” id. (quoting Detention, Black’s
Law Dictionary 569 (3d ed. 1933)). Once again, the inter-
pretation of the saving clause presented in this dissent
comports with these definitions of “detention” and as-
cribes a different meaning to “sentence” and “detention”
as used in § 2255. See supra at 125-26 (citing Brown, 817
F.3d at 1284). As I have explained, testing the “legality of
detention” means bringing a claim that, if correct, would
result in a reduced period of detention, not just a reduced
sentence on a given count that may or may not affect the
overall period of detention.

But the Majority’s explanation of these terms’ mean-
ings flies off the rails when the Majority contorts its orig-
inal version of its definitions to fit its vision of the saving
clause’s meaning. For instance, in interpreting “remedy”
and “to test” to mean that the saving clause precludes a
claim when a prisoner had an opportunity under § 2255 to
raise an argument on an issue—as opposed to a right
based on a new retroactively applicable rule, see Maj. Op.
at 18-20—the Majority ignores the meaning of “right” as
that term is used in § 2255(f)(3), see supra at 175-77, and
proves too much.
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Under the Majority’s construction, in the absence of
subsection (h)(2), the saving clause would not allow a pris-
oner to bring a second or successive claim based on a new
retroactively applicable rule of constitutional law because
the prisoner would have had the opportunity to have made
the argument on the same general issue on his initial
§ 2255 motion, before the Supreme Court announced a
new retroactively applicable rule of constitutional law on
that issue. Necessarily, then, in the Majority’s view, Con-
gress could have chosen to ban second or successive
claims based on a retroactively applicable new rule of con-
stitutional law.

But Congress’s inclusion of the subsection (h)(2) ex-
ception to the ban on second or successive motions was not
optional. The Suspension Clause required it. See supra at
135-50. As we have discussed, the separation-of-powers
doctrine and the principle of limited government powers
“must inform the reach and purpose of the Suspension
Clause.” Boumediene, 553 U.S. at 746 (emphasis added).
And “the ‘retroactivity’ of a new constitutional rule [is] a
function of the scope and purposes of the habeas corpus
writ,” Mackey, 401 U.S. at 684 (Harlan, J., concurring), so
new constitutional rules are retroactively applicable on
collateral review because the Suspension Clause requires
it, not because Congress was in a generous mood when it
enacted AEDPA. Any construction of the saving clause
that does not acknowledge this fact does not account for
the saving clause’s function to save § 2255 from unconsti-
tutionality.

As for the Majority’s reinterpretation of (as opposed
to initial citation to) the dictionary definitions for “deten-
tion,” see Maj. Op. at 26-28, it relies on no sources that
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support it,*® other than Judge Pryor’s own concurrence in
Samak, and it conflicts directly with the plain language of
§ 2255. See supra at 168-72. For this reason, it cannot be
correct.

Finally, and perhaps most glaring of all, the Majority’s
definition of “inadequate or ineffective” entirely fails to
account for the saving clause’s constitutional-failsafe fune-
tion. We know that “[t]he [Supreme] Court placed explicit
reliance upon [the saving clause] provisions in upholding
[28 U.S.C. § 2255 and the District of Columbia equivalent
of §2255] against constitutional challenges.”
Boumediene, 5563 U.S. at 776 (citing Swain, 430 U.S. at
381; Hayman, 342 U.S. at 223). If, as the Majority’s con-
struction suggests, the term “ineffective” does not require
consideration of claims that the Suspension Clause re-
quires be heard, what part of the saving clause authorizes
consideration of constitutional challenges when no other
part of § 2255 does? The Majority offers no alternative,
even though the Supreme Court has repeatedly acknowl-
edged § 2255’s constitutional-failsafe function. See id.

For all of these reasons, the Majority’s interpretation
of the saving clause cannot be correct.

% The Majority cites several cases, but they do not stand for the
proposition that execution-of-sentence claims are cognizable under
the saving clause. See Maj. Op. at 27-28. On the contrary, without
mentioning the saving clause in any way, they assert that execution-
of-sentence claims are not appropriately brought under § 2255 but ra-
ther under § 2241—my point exactly.
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IV.

Chief Judge Carnes’s concurrence asserts that I en-
gage in judicial activism®® in this dissent, ““improv[ing]’
the statute by writing in the exception that [I] favor[].” E.
Carnes Op. at 55. As always with the Chief, his concur-
rence is beautifully written. So it would be easy to suc-
cumb to its seductive Siren song without considering
whether the comments in the concurrence are, in fact, cor-
rect.

But let’s take a moment to think about the concur-
rence’s premise. In the concurrence’s view, I have “added
a third exception” to subsection (h)’s bar on second or suc-
cessive claims, and I have done so because that is the re-
sult I allegedly desire. Id. at 54. So as the concurrence
sees things, before we even start our analysis of the saving
clause, we necessarily must agree to a ground rule that
the saving clause cannot have a constitutional-failsafe
purpose as it relates to second or successive claims. For if
it does and any constitutionally required second or succes-

3% The Chief’s concurrence takes issue with my characterization of
its criticism as charging that I have engaged in judicial activism. See
E. Carnes Op. at 56. So I pause to explain why I describe its criticism
that way. True, the concurrence never actually employs the phrase
‘“Judicial activism.” Instead, it describes my dissent as having “‘im-
prove[d]’ the statute by writing in the exception that [I] favor [ 1,”
“amend[ed] the statute,” engaged in an activity that is not in line with
“the proper role of the judiciary,” “judicial[l]ly revis[ed] . . . [the] stat-
ute[ 1,” imposed my “musings, whether pragmatic or otherwise,” on
the statute, “design[ed]” a statute, and “rewrit[ten]” the statute. Id.
at 55-56. My goodness! The concurrence sure thinks I've been very
busy doing our legislators’ jobs. And “[1]egislating from the bench .. ..
[is just] another name for judicial activism.” Thomas L. Jipping, Leg-
islating F'rom the Bench: The Greatest Threat to Judicial Independ-
ence, 43 S. Tex. L. Rev. 141, 146 (2001).
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sive claims are not accounted for by subsection (h)’s ex-
ceptions to the bar on second or successive claims, the
judge who observes this deficiency must be a judicial ac-
tivist.

In an ironic twist, though, the concurrence’s approach
itself embodies judicial activism: instead of reviewing the
text and relevant precedents and seeing where they take
us, it begins with an end in mind before analysis even
starts—and it does so despite the fact that the Supreme
Court has reminded us on more than one occasion that the
saving clause must have a constitutional-failsafe function
to protect §2255 from unconstitutionality. See
Boumediene, 5563 U.S. at 776 (citing Swain, 430 U.S. at
381; Hayman, 342 U.S. at 223).

Even if we were to accept the concurrence’s accusation
at face value, exactly when does the analysis in this dis-
sent engage in judicial activism? When it spends seven-
teen pages parsing the text, grammar, and function of
§ 22557 When it relies on the Supreme Court cases Hay-
man, Swain, and Boumediene for the proposition that the
saving clause acts as a constitutional failsafe to protect
§ 2255 from unconstitutionality? When it invokes
Boumediene, The Federalist No. 84, and Hamdi to show
that the separation-of-powers doctrine and the principle
of limited government powers drive habeas and the Sus-
pension Clause? Or perhaps when this dissent cites Jus-
tice Harlan’s concurrence in Mackey and the Supreme
Court’s opinions in Bousley and Welch to show that retro-
activity doctrine—including retroactivity doctrine as it re-
late to new rules of statutory law—is required by the
same separation-of-powers and limited-government con-
cerns that animate habeas and the Suspension Clause?
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Maybe the judicial activism occurs when this dissent
suggests the Majority’s contention that execution-of-sen-
tence and pretrial detention claims may be considered un-
der the saving clause conflicts with the language and func-
tion of § 2255. I don’t know. And the reason I don’t know
is that the Chief’s concurrence does not direct its criticism
to any particular step in my analysis, instead just assert-
ing that I have added a third exception to § 2255’s bar on
second or successive motions.

I acknowledge that this dissent may present a new
theory on why the saving clause requires consideration of
second or successive claims based on a retroactively ap-
plicable new rule of statutory law—though, of course, it is
not the first opinion to conclude that second or successive
claims based on a retroactively applicable new rule of stat-
utory law may be considered under the saving clause. See,
e.g., Wofford, 177 F.3d at 1244 (E. Carnes, J.);*" Triest-
man v. United States, 124 F.3d 361, 363 (2d Cir. 1997); In

37 The Chief’s concurrence falls on its Wofford sword in the most
eloquent fashion. See E. Carnes Op. at 56-58. Though I can’t help but
admire and be entertained by the Chief’s way with words, I see no
reason for the concurrence to apologize for Wofford or its progeny. I
do not aim to impose blame on the Chief or this Court for our prior
jurisprudence on the saving clause. Our understanding of the law
should develop in response to Supreme Court precedent, and I agree
with the concurrence that we should reconsider our views when an-
other demonstrates the incorrectness of an existing precedent. I also
share the concurrence’s position that our analysis of the saving clause
should not start from Wofford’s analysis and “revis[e]” it. Id. at 57-58.
Instead, our analysis must begin with the statutory text and function,
as informed, where the text is ambiguous, by Supreme Court prece-
dent. And it should end wherever that analysis may take us—without
some preexisting idea of where that should be. I cite Wofford for only
the point that my ultimate conclusion—that second or successive
claims based on a retroactively applicable new rule of statutory law
may be considered under the saving clause—is not novel.



163a

re Dorsainvil, 119 F.3d 245, 251 (3d Cir. 1997); In re
Jones, 226 F.3d 328, 333-34 (4th Cir. 2000); Reyes-Re-
quena v. United States, 243 F.3d 893, 904 (5th Cir. 2001);
Wooten v. Cauley, 677 F.3d 303, 307-08 (6th Cir. 2012); In
re Davenport, 147 F.3d 605, 611-12 (7th Cir. 1998); In re
Smith, 285 F.3d 6, 8 (D.C. Cir. 2002).

Presenting a new theory, however, is not the same
thing as engaging in judicial activism. If it were, we could
not have circuit splits unless judicial activism occurred—
any circuit that arrived at an interpretation contrary to
the first court’s resolution of the issue would necessarily
be engaging in judicial activism just by proposing a new
theory. But the mere fact that judges may disagree over
the meaning of a provision and may offer an alternative
theory to explain the basis for the disagreement does not
mean that a judge is engaged in judicial activism.

Instead, we evaluate that by how the new theory is
supported. We must consider whether the new theory is
based on a fair interpretation of the statutory text and
binding precedent. I respectfully submit that this dis-
sent’s theory is.

This dissent relies on the plain meaning of § 2255’s
text, to the extent that it is unambiguous. And to the ex-
tent that it is not, this dissent reviews, considers, and then
simply points out existing, though perhaps not previously
observed, lines among Supreme Court cases to inform the
meaning of the saving clause’s constitutional-failsafe func-
tion. That is not judicial activism; it is legal analysis.

V.

The range of interpretations courts—including ours—
have applied to § 2255(e) may make construing the saving
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clause seem like the Kobayashi Maru® of law training ex-
ercises. But, actually, the saving clause has a single cor-
rect meaning, and the secret to understanding it lies in the
text of the clause, as informed by the constitutional-fail-
safe function of the clause. That meaning requires consid-
eration of second or successive claims, the failure of which
to consider would render § 2255 constitutionally deficient.
Second or successive claims based on retroactively appli-
cable new rules of statutory law announced by the Su-
preme Court fall within this category. Since McCarthan
invokes such a rule, I would reverse the denial of his claim
and remand for the district court to consider the merits in
the first instance. Because we don’t do that, I respectfully
dissent.

38 In the Star Trek universe, Kobayashi Maru is a training exercise
for Starfleet Academy cadets. In it, the cadet must determine
whether to attempt a rescue of the Kobayashi Maru, a disabled Star-
fleet ship, risking death to the rescuers, or whether instead to decline
the rescue of the Kobayashi Maru, risking death to those onboard
the stranded vessel. Though cadets taking the training exercise are
under the impression that it tests their strategic skills as ship com-
manders, unbeknownst to the cadets, the exercise is designed as an
unwinnable scenario and is administered for the purpose of testing
the character of the cadets. See Star Trek (Paramount Pictures, Spy-
glass Entertainment, Bad Robot, Mavrocine Pictures GmbH & Co.
KG 2009); Star Trek I1: The Wrath of Khan (Paramount Pictures
1982).
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 12-14989

DAN CARMICHAEL MCCARTHAN,
Petitioner-Appellant,
V.
WARDEN, FCI ESTILL,
Respondent-Appellee.

January 20, 2016

Before MARTIN and ROSENBAUM, Circuit Judges,
and PROCTOR," District Judge.

PER CURIAM:

In 2008, Petitioner Dan McCarthan pled guilty to be-
ing a felon-in-possession of a firearm. The maximum sen-
tence for a felon-in-possession conviction is ten years’ im-
prisonment. 18 U.S.C. § 924(a)(2). But the Armed Career

* Honorable R. David Proctor, United States District Judge for the
Northern District of Alabama, sitting by designation.



166a

Criminal Act (“ACCA”), 28 U.S.C. § 924(e), requires sen-
tencing courts to impose a term of imprisonment no lower
than 15 years when a defendant has three prior convic-
tions that qualify as serious drug offenses or violent felo-
nies under the ACCA. 28 U.S.C. § 924(e). At the time of
his sentencing, McCarthan had five prior convictions that
arguably qualified him for an ACCA enhancement, includ-
ing a 1992 Florida escape conviction. So the sentencing
court enhanced McCarthan’s sentence to 211 months’ im-
prisonment under the ACCA.

Rather than appeal his sentence directly, McCarthan
filed an initial habeas petition under 28 U.S.C. § 2255, col-
laterally attacking his sentence on grounds of ineffective
assistance of counsel. McCarthan’s habeas petition was
denied, and we subsequently denied him leave to file a sec-
ond petition under § 2255.

Then, in 2009, the Supreme Court issued its decision
in Chambers v. United States, 555 U.S. 122, 129 S. Ct. 687
(2009), concluding that at least some escape convictions do
not qualify as ACCA predicate convictions. Following the
issuance of Chamabers, McCarthan filed the § 2241 habeas
petition at issue here. As a federal prisoner, McCarthan
was required to meet the 28 U.S.C. § 2255(e) “savings
clause” in order to permit the district court to entertain
his § 2241 petition. The district court determined that
McCarthan failed to meet the “savings clause” and dis-
missed his petition for lack of jurisdiction.

McCarthan now appeals the district court’s order dis-
missing his petition. For the reasons below, we affirm the
district court’s order and likewise conclude that the dis-
trict court lacked jurisdiction to entertain McCarthan’s
petition.
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BACKGROUND

On April 9, 2002, McCarthan was indicted for pos-
sessing a Winchester rifle, in violation of 18 U.S.C.
§ 922(g), the statute prohibiting felons from possessing
firearms. The indictment alleged that McCarthan know-
ingly possessed the rifle despite the fact that he had three
prior felony convictions, including a 1987 conviction in
Florida for possession of cocaine with intent to sell or de-
liver; a 1992 conviction in Florida for escape; and a 1994
conviction in Florida for third-degree murder. Rather
than contest the charge, McCarthan entered a guilty plea
on March 4, 2003.

In general, the maximum penalty for violating the
felon-in-possession statute is ten years’ imprisonment. 18
U.S.C. § 924(a)(2). But the ACCA provides that an indi-
vidual who violates the statute and who has “three previ-
ous convictions . .. for a violent felony or a serious drug
offense, or both, committed on occasions different from
one another” must be sentenced to at least 15-years’ im-
prisonment. 18 U.S.C. § 924(e)(1).

Before McCarthan’s sentencing, a probation officer
prepared a presentence investigation report (“PSR”). The
criminal-history section of the PSR listed the three felony
convictions set forth in the indictment, two 1988 felony
convictions in Georgia for possession of cocaine with in-
tent to distribute, and convictions for lesser offenses. Alt-
hough the probation officer concluded, based on McCar-
than’s eriminal history, that McCarthan was subject to an
enhanced sentence under the ACCA, the probation officer
did not specify which of McCarthan’s prior felony convie-
tions qualified him for the penalty.
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Before his sentencing hearing, McCarthan objected to
the probation officer’s conclusion that he was subject to
the ACCA, arguing that the 1992 escape conviction in
Florida was not a violent felony. In response, the proba-
tion officer modified the PSR to say,

The Eleventh Circuit has held that a prior escape con-
viction, even one involving a “walkaway” from a non-
secure facility, qualifies as a “crime of violence.”
United States v. Gay, 251 F.3d 950 (11th Cir. 2001).
Incidentally, every other circuit to rule on this issue
has held that escape is a crime of violence.

The government did not object to the PSR.

On June 4, 2003, McCarthan had his sentencing hear-
ing. During the hearing, McCarthan objected to the pro-
bation officer’s calculation of his base offense level.
McCarthan also objected to the probation officer’s addi-
tion of one criminal-history point for a 1993 sentence for
opposing an officer without violence, but the probation of-
ficer had already corrected the PSR to remove that point.
Otherwise, McCarthan’s attorney stated that McCarthan
had no further objections to the factual allegations in the
PSR or the probation officer’s Sentencing Guidelines cal-
culation. McCarthan’s attorney did not raise his earlier
written objection regarding the 1992 escape conviction or
otherwise object to the imposition of an ACCA enhance-
ment.

The sentencing judge adopted the remaining facts in
the PSR, imposed an ACCA enhancement, and sentenced
MecCarthan to 211 months’ imprisonment. In imposing
sentence, the district judge, like the PSR, did not ex-
pressly identify which of McCarthan’s prior convictions
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qualified as predicate offenses for purposes of the ACCA
enhancement.

McCarthan did not directly appeal his sentence. In-
stead, on June 7, 2004, he filed a motion to vacate the sen-
tence under 28 U.S.C. § 2255, alleging ineffective assis-
tance of counsel.! That motion did not address the ACCA
enhancement, and the district court denied the motion on
the merits on September 30, 2004.% The district court and
this Court then denied McCarthan’s request for a certifi-
cate of appealability.? And on February 13, 2006, we de-
nied McCarthan’s petition for leave to file a successive
§ 2255 petition.*

After our denial of McCarthan’s 2006 petition, the Su-
preme Court issued two decisions narrowing the class of
crimes that qualify as violent felonies under the ACCA. In
2008, the Supreme Court held that the New Mexico crime
of driving under the influence is not a “violent felony” un-
der the ACCA. See Begay v. United States, 553 U.S. 137,
128 S. Ct. 1581 (2008). A year later, the Supreme Court
held that some forms of the Illinois crime of “escape from
a penal institution” also do not qualify as violent felonies

I Motion Under 28 U.S.C. § 2255 To Vacate, Set Aside Or Correct
Sentence By Person In Federal Custody, McCarthan v. United
States, No. 8:04-c¢v-1288-SDM-MSS (M.D. Fla. June 7, 2004), ECF
No. 1.

2 Qrder, McCarthan v. United States, No. 8:04-cv-1288-SDM-MSS
(M.D.Fla. Sept. 30, 2004), ECF No. 8

3 Order, McCarthan v. United States, No. 8:04-c¢v-1288-SDM-MSS
(M.D.Fla. Jan. 11, 2005), ECF No. 18; Order, McCarthan v. United
States, No. 04-16359-G (11th Cir. Apr. 12, 2005).

4 In ve McCarthan, No. 06-10522-B (11th Cir. Feb. 13, 2006).
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under the ACCA. See Chambers v. United States, 555 U.S.
122, 129 S. Ct. 687 (2009).

On March 5, 2009, McCarthan filed a § 2241 habeas pe-
tition asserting, without explanation, that he was wrongly
sentenced as an armed career criminal. McCarthan filed
an amended petition on June 19, 2009, clarifying that he
believed he was wrongly sentenced because his 1992 es-
cape conviction was no longer a violent felony under the
Supreme Court’s retroactively applicable decisions in
Chambers and Begay.

The government responded that the district court
lacked jurisdiction to hear McCarthan’s § 2241 petition.
Observing that only petitioners who can show that the
remedy provided for under § 2255 is inadequate or inef-
fective to test the legality of their detention may pursue a
remedy under § 2241, see 28 U.S.C. § 2255(e), the govern-
ment argued that McCarthan could not meet that thresh-
old requirement. Even without the escape conviction, the
government reasoned, McCarthan still had four predicate
offenses for purposes of the ACCA—the two remaining
Florida convictions and the two Georgia drug convictions.
The district court agreed that it lacked jurisdiction to en-
tertain McCarthan’s § 2241 petition because McCarthan
had “other convictions for crimes that remain classified as
‘violent felonies’ under [the ACCA].” McCarthan now ap-
peals that Order.

ANALYSIS

A federal prisoner seeking to collaterally attack his
sentence must, in most instances, pursue relief under 28
U.S.C. §2255. Section 2255 grants federal prisoners a
cause of action to challenge their sentences as unconstitu-
tional or otherwise unlawful and delineates the procedure
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for adjudicating these actions. /d. In addition, the so-
called “savings clause” contained in § 2255(e) allows a fed-
eral court to entertain a federal prisoner’s § 2241 habeas
petition in the limited circumstances where the prisoner
demonstrates that the remedy in § 2255 “is inadequate or
ineffective to test the legality of his detention.” 28 U.S.C.
§ 2255(e). We have held that § 2255(e) imposes a jurisdic-
tional restriction on a federal court’s power to entertain a
§ 2241 petition. Williams v. Warden, Fed. Bureau of Pris-
ons, 713 F.3d 1332, 1337 (11th Cir.2013), cert. denied sub
nom. Williams v. Hastings, _ U.S. ;135 S. Ct. 52
(2014).

As a result, McCarthan’s appeal of the district court’s
denial of his § 2241 habeas petition potentially presents
two issues: (1) whether jurisdiction under § 2255(e) exists
to entertain McCarthan’s § 2241 claim; and (2) if so,
whether McCarthan is entitled to relief on the merits of
his § 2241 petition. Because we conclude that the district
court lacked jurisdiction to hear McCarthan’s § 2241 peti-
tion, we do not reach the merits of McCarthan’s petition.

I. The Savings Clause and Section 2241

Federal courts, of course, are courts of limited juris-
diction, “possess[ing] only that power authorized by Con-
stitution and statute.” Kokkonen v. Guardian Life Ins.
Co. of Am., 511 U.S. 375, 377,114 S. Ct. 1673, 1675 (1994).
For this reason, before turning to the merits of any dis-
pute, a federal court must determine whether Congress
or the Constitution empowered it to hear the matter at all.
See, e.g., Williams, 713 F.3d at 1337.

In the realm of habeas, Congress has erected a sub-
stantial limitation on the power of federal courts to enter-
tain federal prisoners’ § 2241 petitions. As we have noted,
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the § 2255 savings clause strips federal courts of subject-
matter jurisdiction to entertain a federal prisoner’s § 2241
habeas petition, unless the prisoner demonstrates that
the remedy in § 2255 “is inadequate or ineffective to test
the legality of his detention.” 28 U.S.C. § 2255(e); Wil-
liams, 713 F.3d at 1340. In other words, whether a federal
prisoner pursuing a § 2241 petition meets the § 2255(e)
savings clause and thereby opens the portal to § 2241 mer-
its consideration is a threshold issue that must be resolved
before turning to the merits of a § 2241 petition.

Notably, § 2255(h) prohibits federal prisoners from fil-
ing second or successive § 2255 petitions unless there is
newly discovered evidence or a new rule of constitutional
law made retroactive to cases on collateral review by the
Supreme Court. 28 U.S.C. § 2255(h). In the past, petition-
ers subject to § 2255(h)’s bar argued that they met the
savings clause because § 2255(h), in and of itself, rendered
§ 2255 inadequate or ineffective to test the legality of their
detention. We rejected that proposition. Gilbert v. United
States, 640 F.3d 1293, 1307-09 (11th Cir. 2011) (en banc).
In Gilbert, we held that “the savings clause does not au-
thorize a federal prisoner to bring in a § 2241 petition a
claim, which would otherwise be barred by § 2255(h), that
the sentencing guidelines were misapplied in a way that
resulted in a longer sentence not exceeding the statutory
maximum.” Id. at 1323.

But that does not mean that a federal prisoner sen-
tenced to a term of imprisonment longer than the statu-
tory maximum under the ACCA may not pursue a § 2241
petition, even though he is subject to § 2255(h)’s bar. Fol-
lowing our decision in Gilbert, we formulated a five-part
test that a petitioner like McCarthan must satisfy in order
to meet the savings clause and endow a federal court with
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jurisdiction to entertain his § 2241 petition. See Bryant v.
Warden, FCC Coleman—Medium, 738 F.3d 1253, 1274
(11th Cir. 2013). The Bryant test requires McCarthan to
show all of the following:

oy

@)

3

@

®)

throughout his sentencing, direct appeal, and
first § 2255 proceeding, our Circuit’s binding
precedent had specifically addressed [his] dis-
tinct prior state conviction that triggered
§924(e) and had squarely foreclosed [his]
§ 924(e) claim that he was erroneously sen-
tenced above the 10-year statutory maximum
penalty in § 924(a);

subsequent to his first § 2255 proceeding, [a]
Supreme Court [ ] decision . . ., as extended by
this Court to [his] distinet prior conviction,
overturned our Circuit precedent that had
squarely foreclosed [his] § 924(e) claim;

the new rule announced in [the Supreme Court
case] applies retroactively on collateral review;,

as a result of [the Supreme Court case’s] new
rule being retroactive, [his] current sentence
exceeds the 10-year statutory maximum au-
thorized by Congress in § 924(a); and

the savings clause in § 2255(e) reaches his pure
§ 924(e)[ ] error claim of illegal detention above
the statutory maximum penalty in § 924(a).

Id. The purpose of this test is to prevent us from enter-
taining § 2241 petitions by federal prisoners who could
have at least theoretically successfully challenged an
ACCA enhancement in an earlier proceeding—that is, to
ensure that no other aspect of § 2255 could have been
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“[ladequate or [Jeffective to test the legality of his deten-
tion.” 28 U.S.C. § 2255(e).

II. McCarthan Cannot Access the Savings Clause

As an initial matter, it is immediately obvious that
McCarthan’s claim satisfies parts two, three, and five of
the Bryant test. Part two of the Bryant test requires
McCarthan to demonstrate that, “subsequent to his first
§ 2255 proceeding, [a] Supreme Court[ ] decision..., as
extended by this Court to [his] distinet prior conviction,
overturned our Circuit precedent that had squarely fore-
closed [his] § 924(e) claim.” Id. Here, it is undisputed that
following the final disposition of McCarthan’s initial
§ 2255 petition in 2005, the Supreme Court’s 2008 decision
in Begay and 2009 decision in Chambers overturned our
decision in United States v. Gay, 251 F.3d 950 (11th Cir.
2001), where we classified walkaway escape as a violent
felony. Following the Supreme Court’s decisions in Begay
and Chambers, we issued United States v. Lee, 586 F.3d
859, 874-75 (11th Cir. 2009), interpreting Begay and
Chambers to include as non-qualifying predicate convic-
tions Florida escape convictions. So McCarthan meets
step two of the Bryant test.”

5 Qur colleague construes the first step of Bryant as requiring both
(1) that the habeas petitioner demonstrate that a successful objection
to the particular predicate conviction used to attempt to open the
§ 2255(e) portal was squarely foreclosed by our Circuit’s binding
precedent throughout sentencing, direct appeal, and the first § 2255
proceeding; and (2) that fewer than three qualifying predicate convic-
tions remain when we discount the squarely foreclosed predicate con-
viction. See Concurrence at 1258-59. We see two problems with this
construction of Bryant’s first step. First, it elevates a restrictive
phrase whose role it is simply to identify which “distinct prior state
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McCarthan also satisfies step three of Bryant. This
step requires petitioners to demonstrate that a circuit-
busting Supreme Court rule “applies retroactively on col-
lateral review.” Bryant, 738 F.3d at 1274. We have al-
ready held that Begay applies retroactively on collateral
review. Id. at 1276-78. We now conclude that Chambers
applies retroactively for the same reasons as Begay. As
the Supreme Court has explained, new substantive rules,
including “decisions that narrow the scope of a criminal
statute by interpreting its terms,” generally “apply retro-
actively because they necessarily carry a significant risk
that a defendant stands convicted of an act that the law
does not make criminal or faces a punishment that the law
cannot impose upon him.” Schriro v. Summerlin, 542 U.S.
348, 352, 124 S. Ct. 2519, 2522-23 (2004).

Here, the Supreme Court’s circuit-busting rule in
Chambers is substantive for the same reasons we held
that Begay is substantive in Bryant. See 738 F.3d at 1276—
78. Namely, Chamobers, like Begay, narrows the scope of
28 U.S.C. § 924(e) by interpreting the term “violent fel-
ony.” See Chambers, 555 U.S. at 127-30, 129 S. Ct. at 691—
93. And, as with Begay, “significant risk” exists that some
defendants “who were sentenced before [Chambers | have

conviction” “binding precedent had specifically addressed,” to an in-
dependent requirement of the first step of Bryant. But step one of
Bryant requires a petitioner to show only that “binding precedent”
did two things—that “binding precedent had specifically ad-
dressed . .. and had squarely foreclosed.” (emphasis added). That is
why both verbal phrases in the sentence have the same subject: “bind-
ing precedent.” Step one does not impose any requirement regarding
the number of qualifying predicate convictions. That is the job of the
fourth step of Bryant—which brings us to our second point: as our
colleague appears to acknowledge, see Concurrence at 1257 n.1, his
proposed reading of step one renders Bryant’s fourth step entirely
redundant and unnecessary. See infra at Section I1.B.1.
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erroneously received the increased penalties under
§ 924(e) and now are serving prison terms above the oth-
erwise applicable statutory maximum of 10 years.” Id.
For these reasons, Chambers, like Begay, is a new sub-
stantive rule and applies retroactively on collateral re-
view. McCarthan therefore meets Bryant step three.

As for Bryant step five, McCarthan satisfies that as
well. Under step five, a petitioner must demonstrate that
“the savings clause in §2255(e) reaches his pure
§ 924(e)[ ] error claim of illegal detention above the statu-
tory maximum penalty in § 924(a).” Bryant, 738 F.3d at
1274. Here, Bryant itself dictates that the savings clause
reaches McCarthan’s claim of “pure § 924(e)-Begay claim
of illegal detention above the statutory maximum penalty
in § 924(a).” Id. at 1281-84. Thus, McCarthan meets Bry-
ant step five.

Consequently, only Bryant steps one and four are at
issue here. For the reasons below, we conclude that
McCarthan meets step one but not step four.

A. McCarthan Satisfies Bryant Step One

At Bryant step one, McCarthan must show that
throughout his sentencing, direct appeal, and first § 2255
proceeding, our Circuit’'s binding precedent squarely
foreclosed him from challenging the ACCA-predicate sta-
tus of his escape conviction. See id. at 1274. Here, McCar-
than argues that throughout his sentencing, direct appeal,
and first § 2255 proceeding, he was squarely foreclosed
from challenging his Florida escape conviction by our de-
cision in United States v. Gay, 251 F.3d 950 (11th Cir.
2001) (per curiam). We agree.
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In Gay, we held that escape convictions, including
those for walking away from an unsecured correctional fa-
cility, categorically qualified as “crime [s] of violence” for
the purpose of sentencing defendants as career offenders
under the Sentencing Guidelines. Gay, 251 F.3d at 954.
Then, in March 2004, we held that the definition of a
“crime of violence” under the Sentencing Guidelines is
“virtually identical” to the definition of a “violent felony”
under the ACCA. United States v. Rainey, 362 F.3d 733,
735 (11th Cir. 2004). The clear and ineluctable import of
our decisions in Gay and Rainey is that McCarthan was
squarely foreclosed from arguing that his escape convie-
tion was not a “violent felony” under the ACCA when he
filed his initial § 2255 petition in June 2004. Indeed, fol-
lowing the final disposition of McCarthan’s initial § 2255
petition, we cursorily recognized the obvious, observing
that Gay memorialized “our rule” “that escape,” including
Florida escape, “is categorically a violent felony” under
the ACCA. United States v. Taylor, 489 F.3d 1112, 1114,
1114 n.3 (11th Cir. 2007) cert. granted, judgment vacated,
555 U.S. 1132, 129 S. Ct. 990 (2009).

The government disagrees, contending that Gay did
not squarely foreclose McCarthan from challenging his
escape conviction in his initial habeas petition for two rea-
sons. First, Gay held that escape was a “crime of violence”
under the Sentencing Guidelines, not a “violent felony”
under the ACCA. 251 F.3d at 954. Second, the escape con-
viction in Gay was issued under Georgia’s escape statute,
not Florida’s escape statute. Id. at 952. The government
argues that, for these reasons, McCarthan was not
squarely foreclosed from challenging his Florida escape
conviction when he filed his § 2255 petition in June 2004.
We are not persuaded.
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1. Gay’s Categorical Holding Applied With
Equal Force To Sentencing Guidelines Cases
and ACCA Cases

The government’s attempt to distinguish Gay on the
grounds that it addressed the nature of escape convictions
under the Sentencing Guidelines, but not the ACCA, is
without merit. As we have often reiterated, the definitions
of a “crime of violence” under the Sentencing Guidelines
and of a “violent felony” under the ACCA are “virtually
identical.” See, e.g., United States v. Archer, 531 F.3d
1347, 1352 (11th Cir. 2008); Rainey, 362 F.3d at 735.
Crimes that “involve[ ] conduct that presents a serious po-
tential risk of physical injury to another” qualify as both
“crime[s] of violence” under the Sentencing Guidelines
and “violent felon[ies]” under the ACCA. Compare U.S.
SENTENCING GUIDELINES MANUAL § 4B1.2(a)(2)
(U.S. SENTENCING COMM’N 2003) (conviction is a
crime of violence if it “otherwise involves conduct that
presents a serious potential risk of physical injury to an-
other”), with 18 U.S.C. § 924(e)(2)(B)(ii) (conviction is a vi-
olent felony if it “otherwise involves conduct that presents
a serious potential risk of physieal injury to another”). For
this reason, we apply decisions on whether a crime pre-
sents the requisite potential risk of physical injury to
qualify as a “crime of violence” under the Sentencing
Guidelines in subsequent cases on a crime’s status as a
“violent felony” under the ACCA, and vice versa. Gilbert
v. United States, 640 F.3d 1293, 1309 n.16 (11th Cir. 2011)
(en banc); Turner v. Warden Coleman FCI (Medium,),
709 F.3d 1328, 1335 n.4 (11th Cir.), cert. denied sub nom.
Tuwrner v. Pastrana, __ U.S. ;133 S. Ct. 2873 (2013),
abrogated on other grounds by Johnson v. United States,
_U.S. _, 135 S. Ct. 2551 (2015), and United States .
Hill, 799 F.3d 1318 (11th Cir. 2015).
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In Gay, we categorically classified “escape” as a
“crime of violence” under the Sentencing Guidelines. 251
F.3d at 953-55. In reaching this conclusion, we held that
escape “present[s] the potential risk of violence” to qualify
as a crime of violence—that is, a serious potential risk of
physical injury—“even when it involves a ‘walk-away’
from unsecured correctional facilities.” Id. at 955. We also
explicitly agreed with out sister circuits’ decisions holding
that the crime of escape categorically “presents a serious
potential risk of physical injury.” Id. at 953-55. As a result
of our holding in Gay, escape convictions necessarily cat-
egorically qualified as both crimes of violence under the
Sentencing Guidelines and violent felonies under the
ACCA. See U.S. SENTENCING GUIDELINES MAN-
UAL §4B1.2(a)2) (U.S. SENTENCING COMM’'N; 18
U.S.C. § 924(e)(2)(B)(ii)). Indeed, we later expressly rec-
ognized as much. See Taylor, 489 F.3d at 1114 n.3. As a
result, we cannot agree with the government’s contention
that Gay did not squarely foreclose McCarthan from chal-
lenging his escape conviction because Gay was a Sentenc-
ing Guidelines case. Gay’s preclusive effect applied
equally in ACCA cases.

2. Gay’s Categorical Holding Applied With
Equal Force To Escape Convictions Under
Georgia and Florida Law

The government’s attempt to distinguish Gay on the
grounds that it involved a Georgia escape statute® rather

6 In Gay, the petitioner was convicted under the Georgia escape
statute, which provided that a person is guilty of escape when she or
he:
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than the Florida escape statute under which McCarthan
was convicted” is also unpersuasive. In most § 2241 cases,

@

@)

@)

)

®)

Having been convicted of a felony or misdemeanor or of the vi-
olation of a municipal ordinance, intentionally escapes from
lawful custody or from any place of lawful confinement;

Being in lawful custody or lawful confinement prior to convic-
tion, intentionally escapes from such custody or confinement;

Having been adjudicated of a delinquent or unruly act or a ju-
venile traffic offense, intentionally escapes from lawful custody
or from any place of lawful confinement;

Being in lawful custody or lawful confinement prior to adjudi-
cation, intentionally escapes from such custody or confinement;
or

Intentionally fails to return as instructed to lawful custody or
lawful confinement or to any residential facility operated by the
Georgia Department of Corrections after having been released
on the condition that he or she will so return; provided, how-
ever, such person shall be allowed a grace period of eight hours
from the exact time specified for return if such person can
prove he or she did not intentionally fail to return.

Ga. Code Ann. § 16-10-52(a) (1981-2000); see Gay, 251 F.3d at 952.

"The PSR does not specify which Florida statute formed the basis
of McCarthan’s escape conviction, but, at the time of his conviction,
Florida’s escape statute provided:

Any prisoner confined in any prison, jail, road camp, or other
penal institution, state, county, or municipal, working upon
public roads, or being transported to or from a placement of
confinement who escapes or attempts to escape from such con-
finement shall be guilty of a felony of the second degree.

K A.N. v. State, 582 S0.2d 57, 59 n.2 (Fla. Dist. Ct. App.1991) (quoting
Fla. Stat. § 944.40 (1989)). Florida law also criminalizes “[t]he willful
failure of an inmate to remain within the extended limits of his or her
confinement or to return within the time prescribed to the place of
confinement designated by the department” as a form of “escape.”
Fla. Stat. § 945.091(4).
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petitioners argue that they were squarely foreclosed from
attacking a conviction by our (subsequently overturned)
decision on the ACCA status of convictions issued under
the same statute the petitioner was convicted under. See,
e.g.,Mackey v. Warden, FCC Coleman—Medium, 739 F.3d
657, 662 (11th Cir. 2014); Bryant, 738 F.3d at 1274-75.
The government would have us limit access to the savings
clause to those types of cases. In other words, the govern-
ment contends that a petitioner cannot succeed at Bryant
step one unless he can show that we previously addressed
the ACCA status of convictions under the very same stat-
ute as the petitioner’s challenged conviction. But our prec-
edent compels us to reject the government’s form-over-
substance approach to the squarely foreclosed inquiry.

In Williams v. Warden, Federal Bureaw of Prisons,
and Bryant, we explained that a challenge is squarely
foreclosed when a § 2241 petitioner had no “genuine op-
portunity” to raise it due to the effect of binding Circuit
precedent, and that a challenge is squarely foreclosed if
our Court would have been “unwilling to listen to [it].”
Williams, 713 F.3d 1332, 1343—44 (11th Cir. 2013) cert. de-
nied sub nom. Williaoms v. Hastings, ___ U.S. ;135

The PSR’s description of McCarthan’s Florida escape conviction
provides as follows:

According to court records, on February 14, 1988, the defend-
ant signed out for work from the Tampa Community Correc-
tions Center with a return time of 1:30 a.m. on February 15,
1998. He failed to return to [sic] by 1:30 a.m., as required. The
defendant returned to the center at 12:58 p.m. on February 15,
1998. The escape report was canceled. At 3:30 p.m. on February
15, 1988, the defendant left the center without permission, and
an escape report was again initiated.

From this description, we cannot tell whether McCarthan was con-
victed under Fla. Stat. § 944.40 or Fla. Stat. § 945.091(4).
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S. Ct. 52 (2014); Bryant, 738 F.3d at 1275. Gay left
McCarthan “no genuine opportunity” to raise a challenge
to his escape conviction, and we would have been “unwill-
ing to listen” to any such challenge, thereby foreclosing
any challenge to his escape conviction.

In Gay, as we have mentioned, we categorically classi-
fied “escape” as a crime that presents “serious potential
risk of physical injury to another.” See 251 F.3d at 953-55.
Nowhere in Gay did we limit our holding to Georgia es-
cape convictions. Instead, we surveyed our sister circuits’
decisions on escape convictions obtained under other
states’ statutes and concluded that “a prior escape convie-
tion,” not merely a prior Georgia escape conviction, cate-
gorically “qualifies as a ‘crime of violence,” ” “even when it
involves a ‘walk-away’ from unsecured correctional facili-
ties.” Id. Indeed, in the interim between Gay and Cham-
bers, we held that Gay’s holding precluded a petitioner
from challenging the ACCA status of a Florida escape
conviction based on “our . . . conclusion in Gay that escape
is categorically a violent felony.” Taylor, 489 F.3d at 1114
n.3 (emphasis added).

After Gay, then, even we concluded that petitioners
were squarely foreclosed from challenging the ACCA sta-
tus of escape convictions, regardless of which state’s stat-
ute a petitioner was convicted under. Following Gay’s cat-
egorical holding, McCarthan had no genuine opportunity
to challenge the ACCA status of his escape conviction,
and, if he had raised such a challenge on appeal, we would
have been unwilling to listen to it. For those reasons
alone, McCarthan meets Bryant step one.

We also note, however, that it would be particularly
incongruous to hold otherwise in this case. As described
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above, McCarthan initially objected to the PSR, arguing
that his escape conviction was not an ACCA-qualifying of-
fense. In response, the probation officer filed an adden-
dum to the PSR, responding,

The Eleventh Circuit has held that a prior escape con-
viction, even one involving a “walkaway” from a non-
secure facility, qualifies as a “crime of violence.”
United States v. Gay, 251 F.3d 950 (11th Cir. 2001).

The government did not object to the PSR. The Court
subsequently adopted all of the factual statements in the
PSR. And, following McCarthan’s initial § 2255 petition,
we issued our decision in Taylor, citing nothing other than
Gay in support of the proposition that a petitioner was
categorically foreclosed from challenging the ACCA sta-
tus of his Florida escape conviction. Taylor, 489 F.3d at
1114 n.3. In these circumstances, it would be it would be
uniquely unfair for us to now hold that Gay did not, in fact,
squarely foreclose McCarthan from challenging his es-
cape conviction.

B. McCarthan Does Not Meet Bryant Step Four

At step four, McCarthan must demonstrate that, fol-
lowing the Supreme Court’s decision rendering his
squarely foreclosed conviction invalid, his “current sen-
tence exceeds the 10—year statutory maximum authorized
by Congress in § 924(a).” Bryant, 738 F.3d at 1274.
Whether a prisoner may bring a 28 U.S.C. § 2241 petition
under the savings clause of § 2255(e) and, by extension,
whether he meets Bryant step four, is a question of law
we review de novo. Id. at 1262.
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1. The Difference Between Bryant Step Four And
The Merits Analysis Of A § 2241 Petition

Before we analyze whether McCarthan has met Bry-
ant step four, we pause to address the operation of this
step. The Bryant test is a jurisdictional test, not a merits
test: if a petitioner meets the Bryant test, he establishes
jurisdiction under the savings clause, and a federal court
is empowered to entertain his § 2241 petition; then, and
only then, does a federal court turn to the merits of a
§ 2241 petition. See Williams v. Warden, Fed. Bureau of
Prisons, 713 F.3d 1332, 1337 (11th Cir.2013), cert. denied
sub nom. Williams v. Hastings,  U.S. ;135 S. Ct.
52 (2014) (holding that § 2255(e) is a subject-matter juris-
dictional limitation on the power of federal courts to en-
tertain a § 2241 petition); Bryant, 738 F.3d at 1262
(“I[W]hether the savings clause in § 2255(e) may open the
portal to a § 2241 petition is a ‘threshold’ jurisdictional is-
sue that must be decided before delving into the merits of
the petitioner’s claim and the applicable defenses.”).

The fourth prong of the Bryant test requires a pris-
oner to show that he is not eligible for an ACCA enhance-
ment by demonstrating that he has two or fewer convic-
tions supporting his ACCA enhancement. See Bryant, 738
F.3d at 1279. At first glance, that might appear to be pre-
cisely the same determination that we must make on the
merits of a § 2241 petition. But, in fact, the language of the
savings clause dictates a distinction between our analysis
at step four of the Bryant test and our merits determina-
tion of a § 2241 petition. Specifically, our jurisdictional and
merits analyses differ with respect to how we treat certain
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types of predicate convictions and the related issue of pro-
cedural default.?

In general, a § 2241 petitioner’s ACCA enhancement
may be based on two types of predicate convictions: valid
predicate convictions and invalid predicate convictions.
Valid predicate convictions are those convictions that
qualified as ACCA predicate convictions at the time of the
petitioner’s sentencing and that remain ACCA-qualifying
convictions at the time of habeas review. Invalid predicate
convictions, on the other hand, are convictions that do not

8 Predicate convictions include (1) a petitioner’s prior convictions
that the sentencing court relied upon in imposing the petitioner’s
ACCA enhancement; and (2) convictions that the government argued
should count as ACCA predicate convictions and for which the gov-
ernment properly preserved an objection to the sentencing court’s
failure to identify them as such. The government bears the burden of
objecting to a district court’s decision not to rely on certain of a de-
fendant’s ACCA-qualifying convictions at sentencing to impose an
ACCA enhancement. United States v. Petite, 703 F.3d 1290, 1292 n.2
(11th Cir.) cert. denied, _ U.S. , 134 S. Ct. 182 (2013). If the gov-
ernment fails to object to the district court’s decision to rely on fewer
than all ACCA-qualifying convictions, it waives any argument that a
sentencing court’s imposition of an ACCA enhancement is justified on
the basis of an ACCA-qualifying conviction that the district court
could have, but did not, rely on at sentencing. Id. In other words, the
government may not substitute a new predicate offense for an invalid
predicate offense for the first time on appeal where it failed to object
to the sentencing court’s decision not to rely on the new predicate of-
fense at sentencing. Id. Similarly, we will not permit the government
to swap out such unidentified ACCA predicate offenses in a peti-
tioner’s collateral attack on his ACCA enhancement. Bryant, 738
F.3d at 1279. Where, however, the government properly preserves an
objection to a sentencing court’s failure to identify a defendant’s ad-
ditional ACCA-qualifying convietion in imposing an ACCA enhance-
ment, the government may rely on the unidentified ACCA conviction
in both a § 2251 petition and in a § 2241 petition, including at both the
jurisdictional and merits inquiries in a § 2241 petition.
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qualify as ACCA predicate convictions at the time of ha-
beas review.

Invalid predicate convictions fall into two camps. In
one camp are invalid predicate convictions that a federal
prisoner could not have challenged in his initial § 2255 pe-
tition because any challenge was squarely foreclosed by
binding Circuit precedent that the Supreme Court only
subsequently overturned (“squarely foreclosed convie-
tions”). In the other camp are invalid predicate convie-
tions that a defendant could have, but failed to, challenge
earlier (“erroneously counted convictions”).

We treat valid predicate convictions identically at Bry-
ant step four and on the merits. At both Bryant step four
and on the merits of a § 2241 petition, we must determine
whether a federal prisoner’s ACCA enhancement is sup-
ported by three ACCA predicate offenses. Bryant, 738
F.3d at 1274, 1278-79. Valid predicate convictions that re-
main valid, of course, are tallied towards the three predi-
cate offenses at both Bryant step four and on the merits.
See id.

However, we treat squarely foreclosed convictions and
erroneously counted convictions differently at Bryamnt
step four and at the merits stage. On the merits, it is well
established that squarely foreclosed and erroneously
counted convictions will count against a petitioner under
the procedural-default rule, unless the government
waives the affirmative defense or the petitioner can
demonstrate actual innocence or cause and prejudice.
Sawyer v. Holder, 326 F.3d 1363, 1366 (11th Cir. 2003)
(applying the procedural default rule on the merits of a
§ 2241 petition). But before we get to the merits analysis,
we do not address procedural-default arguments because



187a

procedural default is not a jurisdictional bar to exercise of
§ 2241 jurisdiction, but an affirmative defense that the
government may raise to the merits of a petitioner’s ha-
beas claim; and “whether the savings clause in § 2255(e)
may open the portal to a § 2241 petition is a ‘threshold’
Jurisdictional issue that must be decided before delving
into the merits of the petitioner’s claim and the applicable
defenses,” including the affirmative defense of procedural
default. Bryant, 738 F.3d at 1262. Moreover, the savings
clause itself precludes us from addressing procedural de-
fault at the jurisdictional stage by specifying that a peti-
tioner may access § 2241 regardless of whether he has
“failed to apply for relief” or whether he has been “de-
nied . . . relief” under § 2255. 28 U.S.C. § 2255(e); see Bry-
ant, 738 F.3d at 1262. Instead, we look to the language of
the savings clause to determine whether to tally squarely
foreclosed and erroneously counted convictions against a
petitioner at Bryant step four.

The language of § 2255(e) dictates that we will not tally
squarely foreclosed and erroneously counted convictions
against a § 2241 petitioner at Bryant step four when a
timely challenge to those convictions could not have re-
sulted in a determination that the ACCA enhancement
was inapplicable. When, at the time of an initial § 2255 pe-
tition, a petitioner has two or fewer valid predicate convic-
tions and one or more squarely foreclosed convictions—
the combination of which totals at least three, he would
still be subject to an ACCA enhancement, even if he
timely challenged any squarely foreclosed and errone-
ously counted convictions in his initial § 2255 petition.
Binding Circuit precedent would require the habeas court
to tally the petitioner’s valid predicate convictions and
squarely foreclosed convictions against him, adding up to
at least three ACCA predicate offenses. As a result, the
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petitioner could not have obtained relief from his ACCA
enhancement, even if the erroneously counted convictions
were not tallied against him. In these cases, the remedy
in § 2255 is “inadequate or ineffective to test the legality”
of the petitioner’s ACCA enhancement at the time of his
initial § 2255 petition.? 28 U.S.C. § 2255(e). As a result, we

? For these same reasons, to the extent that our colleague’s Con-
currence can be read to suggest that McCarthan must show under
Bryant step one that both his escape conviction and his erroneously
counted convictions were squarely foreclosed, such a reading conflicts
with the language of § 2255(e) requiring only that a petitioner demon-
strate that the “remedy by motion” is “inadequate or ineffective to
test the legality of his detention.” And it is only within the context of
that statutory language that the Bryant test exists. In other words,
the Bryant test is not some independent test that a petitioner must
satisfy in addition to the requirement of § 2255(e) to show that the
“remedy by motion” is “inadequate or ineffective to test the legality”
of [the petitioner’s] detention; rather, the purpose of each step of Bry-
ant is to help us to determine when the “remedy by motion” is “inad-
equate or ineffective to test the legality of [the petitioner’s] deten-
tion.” See Bryant, 738 F.3d at 1274 (“To show his prior § 2255 motion
was ‘inadequate or ineffective to test the legality of his detention,’
Bryant must establish [the five Bryant factors].”). In turn, the “rem-
edy by motion” is “inadequate or ineffective to test the legality of [the
petitioner’s] detention” when the sum of validly counted convictions
and squarely foreclosed convictions totals at least three, regardless
of how many erroneously counted convictions the petitioner may also
have. Even if he successfully challenged all erroneously counted con-
victions, he would still have three convictions (valid and subsequently
squarely foreclosed) and not be entitled to relief at the time of his first
petition. As aresult, it is the squarely foreclosed conviction—and only
that conviction—that renders the “remedy by motion” “inadequate or
ineffective to test the legality of [the petitioner’s] detention,” and
thus, that “trigger[s] § 924(e)” for purposes of § 2255(e).
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will not tally a petitioner’s erroneously counted convie-
tions against him at Bryant step four in these cases.”

10 Tn cases where a petitioner has both (1) a mix of squarely fore-
closed and valid predicate convictions made up of one or more
squarely foreclosed convictions and two or fewer valid predicate con-
victions, totaling at least three, and (2) three or more erroneously
counted convictions, there may be a temptation to conclude that a pe-
titioner’s procedural default on the erroneously counted convictions
precludes him from succeeding on Bryant step four. For instance, a
court might be tempted to conclude that, regardless of whether the
petitioner successfully challenges his squarely foreclosed convie-
tion(s), he still had three erroneously counted convictions that he
failed to challenge in his initial § 2255 petition. But, again, procedural
default is an affirmative defense that the government may raise to the
merits of a petitioner’s habeas claim, not a bar to the exercise of
§ 2241 jurisdiction. Bryant, 738 F.3d at 1261-62; see supra at pp. 24-
25. So we do not address procedural default at the jurisdictional stage,
including in Bryant step four. Bryant, 738 F.3d at 1261-62; see supra
at pp. 24-25.

Instead, we must determine whether the petitioner could have ef-
fectively challenged his ACCA enhancement in an initial habeas peti-
tion. 28 U.S.C. § 2255(e). In any and every case where a petitioner has
two or fewer valid predicate convictions and one or more squarely
foreclosed convictions at the time of his initial habeas appeal, totaling
at least three convictions, the answer will be no, regardless of how
many erroneously counted convictions the petitioner has. Binding
Circuit precedent would have dictated that the petitioner’s ACCA en-
hancement be upheld as being supported by three qualifying predi-
cate offenses even if the petitioner had timely and successfully con-
tested all of the erroneously counted convictions. As a result, the rem-
edy in § 2255 is inadequate or ineffective to test the legality of a peti-
tioner’s ACCA enhancement whenever he has a mix of at least three
convictions made up of one or more squarely foreclosed convictions
and two or fewer valid predicate convictions at the time of his initial
habeas appeal.

In these cases, then, the petitioner will meet Bryant step four. The
petitioner will still, however, be required to hurdle the procedural-
default bar to obtain relief on the merits. See supra at p. 24. Notably,



190a

In sum, to survive Bryant step four, a § 2241 peti-
tioner challenging an ACCA enhancement must demon-
strate that his eligibility for relief from the enhancement
became available only after the Supreme Court retroac-
tively rendered one or more of his squarely foreclosed
convictions invalid. This means that, at Bryant step four,
a petitioner must (1) look at his predicate convictions (in-
cluding those the sentencing court counted in imposing an
ACCA enhancement and those the sentencing court did
not count but for which the government preserved an ar-
gument that the sentencing court should have counted in
imposing the enhancement); (2) remove erroneously
counted convictions and show that there were still at least
three remaining convictions at the time of his initial § 2255
petition; and (3) show that fewer than three valid ACCA
predicate convictions remain once all squarely foreclosed
convictions are removed.

2. The Universe of Convictions

Another question we must address before turning to
our analysis of whether McCarthan meets Bryant step
four is which of McCarthan’s convictions are at issue at
Bryant step four. In most cases we see, the PSR or the
sentencing court expressly identifies which convictions
support a petitioner’s ACCA enhancement. Here, in con-
trast, neither the sentencing court nor the PSR identified
which convictions qualified McCarthan for an ACCA en-
hancement.

In general, both the PSR and the sentencing court
should specifically identify which of a defendant’s prior
convictions qualify a defendant for an enhanced ACCA

the government may choose to waive the procedural-default defense
at the merits stage.
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sentence. Title 18, United States Code, Section 3553(c) re-
quires a sentencing court to “state in open court the rea-
sons for its imposition of the particular sentence.” Under
this provision, a defendant is entitled to know the specific
convictions on which an ACCA enhancement is recom-
mended and imposed. To hold otherwise would raise seri-
ous due-process concerns. Cf. Oyler v. Boles, 368 U.S. 448,
452, 82 S. Ct. 501 (1962) (“[ A] defendant must receive rea-
sonable notice and an opportunity to be heard relative to
[a] recidivist charge even if due process does not require
that notice be given prior to the trial on the substantive
offense.”); United States v. Moore, 208 F.3d 411, 414 (2d
Cir. 2000) (“It is settled that due process requires that a
defendant have notice and an opportunity to contest the
validity or applicability of the prior convictions upon
which a statutory sentencing enhancement is based.”).

Here, however, McCarthan did not object to the PSR’s
failure to identify which of his prior convictions justified
an ACCA enhancement. Nor did McCarthan object to the
sentencing court’s adoption of the PSR, or its failure to
identify specific prior convictions in support of its imposi-
tion of an ACCA enhancement. McCarthan also did not
raise the issue in his initial § 2255 petition. On these facts,
McCarthan forfeited any objection to the sentencing
court’s failure to identify the specific convictions support-
ing his ACCA enhancement. We must, therefore, assume
that the district court relied on all of McCarthan’s ACCA-
qualifying convictions in imposing McCarthan’s ACCA
enhancement.
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3. McCarthan Does Not Meet the Jurisdictional
Inquiry at Bryant Step Four

With these observations in mind, we proceed to deter-
mine whether McCarthan has demonstrated that his “cur-
rent sentence exceeds the 10-year statutory maximum au-
thorized by Congress in § 924(a).” Bryant, 738 F.3d at
1274. We conclude that he has not because he has shown
that the 10—year statutory maximum applies in his case.

There is no dispute that, at the time of his sentencing,
McCarthan’s PSR listed five, and only five, prior convie-
tions that arguably qualified as ACCA predicate convic-
tions: (1) a 1987 conviction in Florida for possession of co-
caine with intent to sell or deliver; (2) a 1988 felony con-
viction in Georgia for possession of cocaine with intent to
distribute; (3) a second 1988 felony conviction in Georgia
for possession of cocaine with intent to distribute; (4) a
1992 conviction in Florida for escape; and (5) a 1994 con-
viction in Florida for third-degree murder. The parties
agree that McCarthan’s 1992 Florida escape conviction is
no longer a valid ACCA predicate—in other words, that it
is a squarely foreclosed conviction. The parties also agree
that the 1987 Florida cocaine conviction was, and remains,
a valid predicate conviction that counts against McCar-
than at Bryant step four. So we are left to decide whether
two or more of McCarthan’s three remaining convictions
count against him at Bryant step four.

We first review McCarthan’s two 1988 Georgia convic-
tions for possession of cocaine. Under the ACCA, an en-
hancement is applicable only when a defendant was pre-
viously convicted of three ACCA-qualifying offenses that
were “committed on occasions different from one an-
other.” 18 U.S.C. § 924(e). At sentencing, the government
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is required to show that “the three previous convictions
arose out of a separate and distinct ecriminal episode.”
Unated States v. Proch, 637 F.3d 1262, 1265 (11th Cir.
2011). On appeal, we review de novo whether crimes were
committed on different occasions within the meaning of
the ACCA. Unated States v. Weeks, 711 F.3d 1255, 1261
(11th Cir.) cert. denied,  U.S. ;134 S. Ct. 311 (2013).

The crux of the ACCA separate-occasions inquiry fo-
cuses on whether a defendant “had a meaningful oppor-
tunity to desist his activity [after one offense] before com-
mitting the [next] offense.” United States v. Pope, 132
F.3d 684, 690 (11th Cir. 1998). If so, the two offenses are
separate offenses for purposes of imposing an ACCA en-
hancement; if not, the two offenses count as only a single
predicate ACCA offense. Id. In practice, this means that
“so long as predicate crimes are successive rather than
simultaneous, they constitute separate criminal episodes
for purposes of the ACCA.” Id. at 692. “Distinctions in
time and place are usually sufficient to separate criminal
episodes from one another even when the gaps are small.”
Id. at 690.

Thus, we have held that prior convictions were sepa-
rate ACCA offenses where a defendant committed two
burglaries in “immediate succession by breaking into and
robbing two offices that were 200 yards apart from one
another,” id. at 689, 692; where a defendant committed
two burglary offenses “on the same day at separate ad-
dresses on the same street,” Proch, 637 F.3d at 1265; and
where a defendant burgled a credit union and, minutes
later, broke into a storage shed in the course of fleeing
from the police, United States v. Lee, 208 F.3d 1306, 1307
(11th Cir. 2000).
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Applying similar separate-occasions tests, our sister
circuits have held that two offenses are separate under
the ACCA where a defendant robbed the same clerk at
the same convenience store twice within a two-hour pe-
riod, United States v. Washington, 898 F.2d 439, 442 (5th
Cir. 1990); where a defendant and his accomplice commit-
ted armed robbery at a beauty shop and, thirty minutes
later, committed a second armed robbery at a nearby bar
using the same weapon, United States v. Brady, 988 F.2d
664, 666 (6th Cir. 1993); and where a defendant burgled a
cake shop and, approximately five to ten minutes later,
committed aggravated battery by pushing a policeman to
the ground three blocks from the cake shop, United States
v. Schieman, 894 F.2d 909, 910 (7th Cir. 1990). In sum,
even slight temporal and geographical gaps between the
conduct giving rise to prior convictions will dictate that
those convictions be considered separate predicate of-
fenses under the ACCA.

In conducting our ACCA separate-occasions inquiry,
we may look to only the statutory definitions of the of-
fenses, the charging document, any written plea agree-
ment, any transcript of plea colloquy, and any explicit fac-
tual finding by the trial judge to which the defendant as-
sented. Shepard v. United States, 544 U.S. 13, 16, 125
S. Ct. 1254 (2005). Here, no state-court Shepard docu-
ments exist for us to rely on to determine whether McCar-
than’s Georgia convictions qualify as separate ACCA
predicate convictions.

Because McCarthan did not object to the court’s adop-
tion of the facts in the PSR, we must consider the facts in
the PSR in evaluating whether McCarthan’s 1988 Georgia
convictions occurred on separate occasions. See, e.g.,
United States v. Beckles, 565 F.3d 832, 844 (11th Cir. 2009)
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(“Facts contained in a PSI are undisputed and deemed to
have been admitted unless a party objects to them before
the sentencing court with specificity and clarity.” (inter-
nal quotation marks omitted)); United States v. Wade, 458
F.3d 1273, 1277 (11th Cir. 2006) (“It is the law of this cir-
cuit that a failure to object to allegations of fact in a PSI
admits those facts for sentencing purposes.”).

Here, the criminal-history section of the PSR lists
MecCarthan’s two 1988 Georgia convictions for possession
of cocaine with intent to distribute. Neither party disputes
that, in this Circuit, possession of cocaine with intent to
distribute is an ACCA predicate conviction. United States
v. James, 430 F.3d 1150, 1155 (11th Cir. 2005). Instead,
the only issue is whether the two convictions occurred on
separate occasions such that they count as two ACCA
predicate convictions.

From the PSR, we can glean that both convictions
were obtained in Fulton County, Georgia. And, for both
convictions, the PSR provides that, “[oJn March 9, 1988
[sic] the defendant possessed cocaine with the intent to
distribute the substance.” Despite the facial similarity of
description, the two convictions are listed as separate con-
victions and assigned separate criminal-history points for
purposes of tallying McCarthan’s criminal-history
score—the probation officer assigned two points for the
first conviction and three points for the second convic-
tion—for a total of five points between the two convic-
tions. Nor did McCarthan object. These circumstances
are dispositive of our separate-occasions inquiry.

The Sentencing Guidelines used for McCarthan’s 2004
sentencing (the 2003 Sentencing Guidelines) provided
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that a defendant’s “[p]rior sentences imposed in unre-
lated cases [were] to be counted separately,” whereas a
defendant’s “[p]rior sentences imposed in related cases
[were] to be treated as one sentence.” U.S. SENTENC-
ING GUIDELINES MANUAL § 4A1.2(a)(2) (U.S. SEN-
TENCING COMM’N 2003) (emphases added). In the
Sentencing Commission’s commentary, the Commission
defined “related cases” as follows:

3. Related Cases. Prior sentences are not consid-
ered related if they were for offenses that were
separated by an intervening arrest (i.e., the de-
fendant is arrested for the first offense prior to
committing the second offense). Otherwise,
prior sentences are considered related if they
resulted from offenses that (A) occurred on the
same occasion, (B) were part of a single com-
mon scheme or plan, or (C) were consolidated
for trial or sentencing.

Id. §4A1.2 emt. n.3. So, by not objecting to the PSR,
MecCarthan acknowledged that his two 1988 Georgia con-
victions for possession of cocaine with intent to distribute
did not “occur[] on the same ocecasion” and that they were
not “part of a single common scheme or plan.” Id.

Given this admission, we cannot conceive of how
McCarthan’s two Georgia convictions could be considered
a single ACCA predicate offense. Because they did not
“occur on the same occasion,” id., they necessarily must
have occurred successively rather than simultaneously.
And the fact that the two crimes were not part of a single
common scheme or plan indicates that McCarthan had a
“meaningful opportunity to desist” between committing
the two crimes, and that there were “[d]istinctions in time
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and place” between the two offenses “sufficient to sepa-
rate [the] criminal episodes from one another.” Id. at 690.
In these circumstances, we are bound by our precedent
and McCarthan’s admission to conclude that McCarthan’s
1988 Georgia convictions are separate ACCA predicate of-
fenses.!

A petitioner cannot successfully argue that two of his
predicate ACCA offenses occurred simultaneously rather
than sequentially and without a meaningful gap between
them—and therefore should have been counted as a single
predicate offense under our caselaw—when he has al-
ready acknowledged that those same offenses did not oc-
cur on the same occasion and that they were not part of a
single common scheme or plan.

1'We note that the same sort of analysis would not hold water with
respect to PSRs drafted under the current Sentencing Guidelines.
The current Sentencing Guidelines are stripped of any reference to
“related cases.” U.S. SENTENCING GUIDELINES MANUAL
§ 4A1.2(a)(2) (U.S. SENTENCING COMM’N 2014). Instead, the
Guidelines provide as follows:

If the defendant has multiple prior sentences, determine
whether those sentences are counted separately or treated as
a single sentence. Prior sentences always are counted sepa-
rately if the sentences were imposed for offenses that were sep-
arated by an intervening arrest (i.e., the defendant is arrested
for the first offense prior to committing the second offense). If
there is no intervening arrest, prior sentences are counted sep-
arately unless (A) the sentences resulted from offenses con-
tained in the same charging instrument; or (B) the sentences
were imposed on the same day. Treat any prior sentence cov-
ered by (A) or (B) as a single sentence.

Id. Under the current Guidelines, then, whether sentences are
treated as a single sentence or multiple sentences sheds no light on
whether the underlying offenses occurred on separate occasions for
purposes of the ACCA.
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In sum, we conclude, as we must, that McCarthan’s
two 1988 Georgia cocaine convictions were separate pred-
icate ACCA offenses. As a result, McCarthan does not
meet Bryant step four. Even after we disregard his 1992
Florida escape conviction as having been squarely fore-
closed, and even if we assume that McCarthan’s 1994
Florida third-degree murder conviction is not a violent
felony under the ACCA, McCarthan still has three
ACCA-qualifying convictions justifying his ACCA en-
hancement: his 1987 Florida possession-of-cocaine-with-
intent-to-sell-or-deliver conviction and his two 1988 Geor-
gia possession-of-cocaine-with-intent-to-distribute con-
victions. For this reason, three qualifying convictions sup-
port McCarthan’s ACCA enhancement, and McCarthan
cannot satisfy Bryant step four. Bryant, 738 F.3d at 1274.

By failing to demonstrate that he meets part four of
the Bryant test, McCarthan has failed to establish juris-
diction under the savings clause in § 2255(e). Id. As a re-
sult, the district court correctly determined that it lacked
subject-matter jurisdiction to entertain MecCarthan’s
§ 2241 petition. Williams v. Warden, Fed. Bureaw of Pris-
ons, 713 F.3d 1332, 1337 (11th Cir. 2013), cert. denied sub
nom. Williaoms v. Hastings, ___ U.S. ;135 S. Ct. 52
(2014).

CONCLUSION

For the reasons stated above, we affirm the District
Court’s Order dismissing McCarthan’s § 2241 petition for
lack of jurisdiction.

AFFIRMED.
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PROCTOR, District Judge, concurring:

I agree with the Majority’s conclusion that the district
court did not have jurisdiction to entertain McCarthan’s
habeas petition. In reaching this correct judgment, how-
ever, the Majority (in its otherwise well-written opinion)
finds that McCarthan met the first step of the test
adopted in Bryant v. Warden, FCC Coleman—Medium,
738 F.3d 1253 (11th Cir. 2013),! but failed to establish the
fourth. On this single point I disagree and write sepa-
rately to state why we should also conclude that McCar-
than has not satisfied step one of Bryant.

Congress has enacted substantial limits on the juris-
diction of federal courts to hear federal prisoners’ section

! Although in considering whether McCarthan may open the portal
for relief under 28 U.S.C. § 2241 I am duty-bound to apply the five-
part test outlined in Bryant, I agree with Judge William Pryor’s con-
currence in Samak v. Warden, FCC Coleman—Medium, 766 F.3d
1271 (11th Cir. 2014) that the rule contrived in Bryant is indefensible
as a matter of textual interpretation. Id. at 1275-95. Indeed, in my
view, the cumbersome nature of that test leads to just the type of con-
fusion we have here surrounding whether McCarthan has established
the first requirement of the Bryant test. Without question, as cur-
rently constructed, steps one and four of Bryant overlap. That is, the
clear language of step one requires a petitioner to show that the dis-
tinet conviction that is challenged is the one that triggered the appli-
cation of section 924(e). And step four requires a showing that retro-
active application of a new Supreme Court rule results in a current
sentence exceeding the 10-year statutory maximum which Congress
authorized in section 924(a). I understand the argument that my read-
ing of Bryant’s step one may render its inquiry at step four superflu-
ous. But this reading of step one does nothing more (or less) than ap-
ply the precise language of Bryant. 738 F.3d at 1274. And, again, the
confusion created by comparing steps one and four of Bryant serves
as an example of why I believe Judge William Pryor’s point in Samak
is both well-reasoned and well-taken.
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2241 petitions. As the Majority has acknowledged, section
2255’s savings clause severely limits a federal court’s sub-
ject-matter jurisdiction to entertain a federal prisoner’s
section 2241 habeas petition. For a petitioner to establish
jurisdiction, he must show that the remedy in section 2255
“is inadequate or ineffective to test the legality of his de-
tention.” Maj. Op. at 8-9 (quoting 28 U.S.C. § 2255(e)); see
Williams, 713 F.3d at 1340. In Bryant, we established a
five-step test® that district courts in our Circuit must ap-
ply in determining what a petitioner like McCarthan must
show in order to establish application of section 2255’s

2The Majority says that the test established in Bryant is “not some
independent test that a petitioner must satisfy in addition to the re-
quirement of § 2255(e) to show that the ‘remedy by motion’ is ‘inade-
quate or ineffective’ to test the legality of [the petitioner’s] detention;
rather, the purpose of each step of Bryant is to help us to determine
when the ‘remedy by motion’ is ‘inadequate or ineffective’ to test the
legality of [the petitioner’s] detention.” Maj. Op. at 26 n.9 (emphasis
in original) (citing Bryant, 738 F.3d at 1274). Presumably, the Major-
ity believes this explanation navigates around the problem that the
inquiries contained in steps one and four of Bryant are, to some de-
gree, repetitive. But the explanation ignores the point that the Bry-
ant test was expressly formulated to explain how our Circuit inter-
prets the language of the savings clause. That is, Bryant explains how
we must read that statutory provision and what a petitioner must
show to establish that a prior habeas petition under section 2255 was
“inadequate or ineffective to test the legality of his detention.” Here,
the Majority’s reasoning on this point is circular: we must look to the
Bryant test to understand what the language and requirements of the
statute are (i.e., what a petitioner must show to take advantage of the
savings clause); but we must look back to the statute’s language to
understand what the Bryant test means. At best, that explanation is
like the snake eating its tail. Moreover, the explanation acknowledges
that, on some level, the language of section 2255(e) is either in conflict
with Bryant, or inconsistent with its test. Of course, I agree. The Bry-
ant test is itself an incorrect (or, at best, incomplete) textual interpre-
tation.
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savings clause. Id. at 1274 (synthesizing our previous de-
cisions in Wofford v. Scott, 177 F.3d 1236 (11th Cir. 1999),
Gilbert v. United States, 640 F.3d 1293 (11th Cir. 2011),
and Williams v. Warden, 713 F.3d 1332 (11th Cir. 2013)
in determining “what the statutory terms in § 2255(e)’s
savings clause mean and how to read § 2255(e) in a way
that does not eviscerate or undermine §2255(h)’s re-
strictions on second or successive § 2255 motions but also
affords some meaning to the savings clause.”).

Turning to the plain language Bryant’s first step,
MecCarthan is required to show that “throughout his sen-
tencing, direct appeal, and first § 2255 proceeding, our
Circuit’s binding precedent had specifically addressed
[his] distinct prior state conviction that triggered § 924(e)
and had squarely foreclosed [his] § 924(e) claim that he
was erroneously sentenced above the 10-year statutory
maximum penalty in § 924(a).” Bryant, 738 F.3d at 1274.
The Majority reads this language to contain a restrictive
clause modifying the term “binding precedent.” I disa-
gree. Although this language from Bryant does indeed
contain a restrictive clause, that restrictive clause—"“that
triggered § 924(e)”—restricts (that is, defines) the term
“distinct prior state conviction.” In other words, the
clause “that triggered § 924(e)” defines which “distinet
prior state conviction” must be specifically addressed by
our precedent. A fair reading of this language does not
permit us to say that the term “distinct prior state convic-
tion” is itself restrictive. It follows that in order to satisfy
step one of Bryant, a petitioner must point to a “distinct
prior state conviction” that our Court’s binding precedent
had specifically addressed, and that our binding prece-
dent had foreclosed an earlier assertion that the “distinct
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prior state conviction” at issue was improperly counted as
a section 924(e) predicate conviction.®

It is obviously of no moment if the distinet prior state
conviction challenged is only one of many (here, at the
time of sentencing, five, and, at present, no less than
three) ACCA predicate convictions that would themselves
support the enhancement. In such an instance, correcting
any error with respect to the counting of that distinct chal-
lenged conviction would not change the ACCA calculus.
And that is precisely the situation McCarthan faces here.
By force of law and logic, his escape conviction could not
have been the distinet conviction that triggered section
924(e)’s application (and I use the clause “that triggered
section 924(e)’s application” in a restrictive sense) because
there were, and continue to be, at least three other con-
victions that support application of the enhancement.

Again, the Majority’s response to this reading of the
Bryant test does nothing more than point out that step
one and four are repetitive. I am in complete agreement.
This only supports a conclusion that the test announced in
Bryant is both clumsy and indefensible as a matter of tex-
tual interpretation.

I have no dispute with the Majority’s conclusions that
(1) standing in a vacuum, McCarthan’s escape conviction
was erroneously counted and, (2) at the time he was sen-
tenced, any argument that his escape was not a violent fel-
ony was squarely foreclosed by our binding Circuit prec-
edent. That is, McCarthan has satisfied part (yet only

3 The Majority’s analysis of step one completely fails to even refer-
ence this “trigger” language. (Maj. Op. at 14-21). The failure to men-
tion the “trigger” language is a significant omission from the Majority
Opinion’s discussion of step one of Bryant.
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part) of Bryant’s first step. But that is not enough for him
to meet the first element of Bryant. I would conclude that
to satisfy Bryant’s step one McCarthan was required to
show, among other things, that the escape conviction he
now challenges is the distinet conviction that triggered the
section 924(e) enhancement. On this record, it is clear that
it was not.

In all other respects, I join in my colleague’s Majority
well-reasoned opinion.
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION

No. 5:09-CV-110-Oc-10PRL

DAN CARMICHAEL MCCARTHAN,
Petitioner,

V.

WARDEN, FCC COLEMAN-MEDIUM,
Respondent.

September 10, 2012

ORDER

In an order dated January 11, 2012, the Court dis-
missed Petitioner’s Petition for Writ of Habeas Corpus
pursuant to 28 U.S.C. § 2241. (Doc. 28). Now before the
Court is Petitioner’s “Motion to Alter or Amend Judg-
ment/Request for a Certificate of Appealability.” (Doc.
30). To the extent Petitioner requests a Certificate of Ap-
pealability, the motion is DENIED because a Certificate
of Appealability is not necessary in a § 2241 proceeding.
In all other respects, the motion is DENIED because Pe-
titioner has not raised any new arguments warranting re-
consideration or amendment of the judgment.
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IT IS SO ORDERED.

DONE AND ORDERED at Ocala, Florida, this 10th
day of September 2012.

/s/ Wm. Terrell Hodges
UNITED STATES DISTRICT JUDGE
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APPENDIX D

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION

No. 5:09-CV-110-Oc-10TBS

DAN CARMICHAEL MCCARTHAN,
Petitioner,

V.

WARDEN, FCC COLEMAN-MEDIUM,
Respondent.

January 11, 2012

ORDER DISMISSING PETITION

Petitioner, pro se, a federal prisoner at the Coleman
Federal Correctional Complex, initiated this matter by
the filing of a Petition for Writ of Habeas Corpus pursu-
ant to 28 U.S.C. § 2241. Petitioner is proceeding on an
Amended Petition. (Doc. 5). Petitioner is challenging a
conviction and sentence imposed by the Tampa division of
this Court. Petitioner claims that in light of the Supreme
Court’s decision in Begay v. United States, 5563 U.S. 137
(2008) and Chambers v. United States, 555 U.S. 122
(2009), he is actually innocent of his status as a career of-
fender because these cases establish that Petitioner no



207a

longer qualifies him for the armed career criminal en-
hancement under 18 U.S.C. §924(e).

Respondent has filed a response to the Petition (Doc.
24), maintaining the Petition is due to be dismissed be-
cause Petitioner still qualifies for the armed career crimi-
nal enhancement under 18 U.S.C. §924(e).

Discussion

Petitioner pled guilty to a one-count indictment charg-
ing him with Possession of a Firearm by a Convicted
Felon, in violation of 18 U.S.C. §§ 922(g) and 924(a)(2) &
(e)(1).! The district court sentenced Petitioner as an
armed career criminal to a term of 211 months imprison-
ment. Petitioner did not appeal the conviction or sentence.

Petitioner’s first request for relief pursuant to 28
U.S.C. § 2255 was denied on the merits.? Petitioner sought
permission to file a second petition under §2255, but the
Eleventh Circuit denied his request.® Petitioner now as-
serts in this Petition for Writ of Habeas Corpus pursuant
to 28 U.S.C. § 2241 that one of his prior convictions, his
escape conviction, no longer qualifies him for being an
armed career criminal and that his sentence should be va-
cated and his criminal case should be reopened and re-
manded for re-sentencing.

This petition is squarely foreclosed by the en banc de-
cision of the Court of Appeals in Gilbert vs. United States,

1 See Case No. 8:02-cr-137.
2 See case no. 8:08-cv-1288.

3 See case no. 8:02-cr-137.
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640 F. 3d 1293 (11th Cir. 2011) en banc. Further, as Re-
spondent points out, Petitioner has other convictions for
crimes that remain classified as “violent felonies” under
18 U.S.C. §924(e).

Conclusion

Accordingly, the Petition under 28 U.S.C.§ 2241 is
DISMISSED with prejudice. The Clerk is directed to en-
ter judgment dismissing the Petition, terminate any pend-
ing motions, and close the file.

IT IS SO ORDERED.

DONE AND ORDERED at Ocala, Florida, this 11th
day of January 2012.

/s/ Wm. Terrell Hodges
UNITED STATES DISTRICT JUDGE
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