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QUESTION PRESENTED

Several states have enacted statutes that crimi-
nalize sharing sexually related (but not necessarily ob-
scene) speech when the exchange occurs electronically,
is between an adult and a minor, and is communicated
with the intent to arouse sexual desire. The Ninth Cir-
cuit and Texas’s highest criminal court have held that
these types of statutes prohibit a substantial amount
of protected speech and are unconstitutionally over-
broad. In contrast, the highest courts of Georgia and
Minnesota have held that such statutes are permissi-
ble content-based restrictions on speech.

The question presented is: Do statutes of this kind,
which criminalize any sexually related speech sent to
a minor electronically with the intent to arouse, satisfy
First Amendment scrutiny?
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PARTIES TO THE PROCEEDINGS

Petitioner Krista Ann Muccio was the defendant
in the Minnesota trial court, the respondent in the
Minnesota Court of Appeals, and the respondent in the
Minnesota Supreme Court.

The State of Minnesota was the plaintiff in the
Minnesota District Court, the appellant in the Minne-
sota Court of Appeals, and the appellant in the Minne-
sota Supreme Court.
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Krista Ann Muccio respectfully petitions for a writ
of certiorari to review the judgment of the Supreme
Court of Minnesota.

INTRODUCTION

This Court should grant the petition to resolve a
square and irreconcilable conflict on an important is-
sue of First Amendment doctrine: whether states can
criminalize an adult’s electronic sharing of sexually re-
lated, but not necessarily obscene, speech with a minor,
based solely on the speaker’s intent to arouse sexual
desire.

Every state already criminalizes electronic so-
licitation of children, and almost every state prohibits
distributing material that is obscene or harmful to
minors. Nonetheless, over a decade ago, states began
experimenting with additional ways to criminalize
electronic communication of sexually related speech to
minors based on a novel intent requirement: whether
the speaker intends the speech to cause sexual arousal.

The decision below, deepening an entrenched con-
flict on whether those types of statutes survive First
Amendment scrutiny, creates a 2-2 split among state
courts of last resort and a federal court of appeals. The
Ninth Circuit and Texas’s highest criminal court have
held that these types of statutes prohibit a substantial
amount of protected speech and are unconstitutionally
overbroad. In sharp contrast, the Georgia and Min-
nesota high courts have upheld virtually identical
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statutes. As a result, the same speech concerning the
same content spoken with the same intent is protected
in Texas and states within the Ninth Circuit but could
make the speaker a felon in Georgia or Minnesota. In
fact, speech sent from Texas or a state within the Ninth
Circuit, which would be protected within those regions,
could result in prosecution if received in Minnesota.

This case provides an ideal vehicle to resolve this
critical constitutional question. The Minnesota courts
below squarely addressed the validity of the statute
under the First Amendment. Moreover, petitioner
raises a facial challenge, so no facts are in dispute; and
all aspects of her challenge were thoroughly briefed
and argued below.

Rejecting a well-reasoned decision by the Minne-
sota Court of Appeals, the Minnesota Supreme Court
followed Georgia’s high court in dismissing the signif-
icance of the constitutionally protected speech covered
by the statute. As the Ninth Circuit and the Texas high
court held, however, these types of statutes reach a
wide array of electronic communications that have se-
rious literary, educational, or cultural value. Covered
speech could range from electronically shared song
lyrics from the Billboard Top Ten, to passages from
classic novels, to counseling advice on sexual identity,
or even to religious leaders’ advocacy of abstinence
by extolling the virtues of conjugal relations. The
speaker’s intent to arouse, standing alone, is too blunt
a tool to distinguish predatory adults from protected
artists, educators, and counselors. The statutes at is-
sue here criminalize a substantial amount of protected
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speech and are not narrowly tailored to cure their un-
constitutional overbreadth.

Confusion and uncertainty over the scope of First
Amendment protections extend beyond the jurisdic-
tions directly involved in the conflict. Other states
need guidance from the Court to find the constitutional
line between protecting minors from harmful material
and silencing protected speech. If those states reach
beyond constitutional limits in their attempts to pro-
tect minors, even innocent speakers will feel compelled
to “hedge and trim” their online communications, see
Buckley v. Valeo, 424 U.S. 1,43 (1976), fearful that some
jurisdiction will ascribe criminal consequences to non-
criminal intent. Moreover, this chilling effect impacts
the “most important” place in today’s society for “the
exchange of views,” namely “cyberspace—the ‘vast
democratic forums of the Internet.”” Packingham v.
North Carolina, 137 S. Ct. 1730, 1735 (2017) (quoting
Reno v. Am. Civil Liberties Union, 521 U.S. 844, 868
(1997)). This Court’s guidance is essential to ensure
that the First Amendment’s meaning does not depend
on the speaker’s or recipient’s residence.

¢

OPINIONS BELOW

The opinion of the Supreme Court of Minnesota
(Pet. App. 1-29) is reported at 890 N.W.2d 914. The
opinion of the Minnesota Court of Appeals (Pet. App.
30-50) is reported at 881 N.W.2d 149. The opinion of



4

the Dakota County District Court (Pet. App. 51-68) is
unreported.

¢

JURISDICTION

The Supreme Court of Minnesota entered its judg-
ment on March 8, 2017. On May 24, 2017, Justice Alito
extended the time to file a petition for a writ of certio-
rari to and including July 7, 2017. Pet. App. 82. On
June 28, 2017, Justice Gorsuch further extended the
time to file a petition for a writ of certiorari to and in-
cluding August 4, 2017. Pet. App. 81. This Court has
jurisdiction under 28 U.S.C. § 1257(a).

¢

CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

The First Amendment to the United States Con-
stitution provides that “Congress shall make no law
. . . abridging the freedom of speech ....” U.S. CONST.
amend. I.

The Fourteenth Amendment to the United States
Constitution provides that “No state shall . . . deprive
any person of life, liberty, or property, without due pro-
cess of law . . . .” U.S. CONST. amend. XIV.
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Subdivision 2a of Minnesota Statutes § 609.352,
under which petitioner was charged, states:

A person 18 years of age or older who uses
the Internet, a computer, computer program,
computer network, computer system, an elec-
tronic communications system, or a telecom-
munications, wire, or radio communications
system, or other electronic device capable
of electronic data storage or transmission
to commit any of the following acts, with the
intent to arouse the sexual desire of any per-
son, is guilty of a felony . . .

(2) engaging in communication with a child
or someone the person reasonably believes is
a child, relating to or describing sexual con-
duct . ...

Minn. Stat. § 609.352 subd. 2a(2) (“subdivision 2a(2)”).
The text of § 609.352 in its entirety is set forth in the
Appendix (Pet. App. 69-71), along with related Minne-
sota statutes (Pet. App. 69, 71-72). Also set forth in the
Appendix are statutes from Georgia (Pet. App. 72-75),
Oregon (Pet. App. 75-76), and Texas (Pet. App. 77-80)
that are virtually identical to subdivision 2a(2).

¢
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STATEMENT
I. STATUTORY BACKGROUND

Minnesota has long-standing restrictions on ob-
scenity. At least since the 1960s, Minnesota has prohib-
ited furnishing obscene material, Minn. Stat. § 617.241
subd. 2(a) (1961) (amended 1988), and commercial fur-
nishing of harmful material to children, id. § 617.293
subd. 1 (1969). Minnesota also criminalizes soliciting a
child to engage in sexual conduct. Id. § 609.352 subd. 2
(1986).

In addition to its laws banning obscene, harmful,
or solicitous communications with children, Minnesota
created a new restriction in 2007 that criminalized
electronic “communication with a child . . . relating to
or describing sexual conduct” if the speaker has “the
intent to arouse the sexual desire of any person.” Id.
§ 609.352 subd. 2a (2007) (amended 2009).! The prohi-
bition applies to any communication that either origi-
nates within the state or is received in the state. Id.
§ 609.352 subd. 2b. The announced intention of this
added restriction was to prohibit “grooming” of chil-
dren for future sexual contact. Pet. App. 61 (citing
minutes from Minnesota House and Senate). The Min-
nesota Attorney General noted that the statute fol-
lowed the model of statutes in Washington, Texas, and
Georgia that made that type of communication a crime.

! The original statute applied specifically to computer-based
communications, but in 2009 the legislature amended subdivision
2a(2) to apply to electronic communications broadly. Minn. Stat.
§ 609.352 subd. 2a(2).
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Brief of Amicus Curiae Minnesota Coalition Against
Sexual Assault at 6, State v. Muccio, 890 N.W.2d 914
(Minn. 2017) (No. A15-1951).

II. FACTUAL AND PROCEDURAL HISTORY

This case presents a facial challenge to subdivi-
sion 2a(2). See Pet. App. 51. Minnesota charged peti-
tioner under subdivision 2a(2) for allegedly exchanging
sexually explicit messages and images with a fifteen-
year-old male through Instagram’s direct-messenging
service.? Pet. App. 32. In a pre-trial motion, petitioner
argued that subdivision 2a(2) violated the First Amend-
ment. Pet. App. 51. Agreeing, the district court held
that subdivision 2a(2) was “facially overbroad and not
narrowly drawn to promote the State’s compelling in-
terest in protecting children from sexual predators
online.” Pet. App. 57. The court therefore dismissed the
charge under subdivision 2a(2). Id.

In an accompanying memorandum, the district
court detailed its reasons for holding subdivision 2a(2)
unconstitutional. It noted that subdivision 2a(2) “does
not confine prohibited communications to those subject
matters considered obscene, pornographic, or harm-
ful to minors by any standard.” Pet. App. 63. Instead,
subdivision 2a(2) “broadly prohibits adult-to-child

2 Petitioner was also charged with possession of a porno-
graphic work, Minn. Stat. § 617.247 subd. 4(a), related to the same
incident. Pet. App. 51, 58. The district court denied her motion on
probable-cause grounds to dismiss that count, Pet. App. 58, 67, but
stayed the trial proceedings pending the state’s appeal of the de-
cision regarding subdivision 2a(2). Pet. App. 4 n.1.
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communications about subjects merely ‘relating to’
sexual conduct.” Id. Thus, prohibited communications
could include socially important, but sexually related,
topics like contraception. Id. Moreover, the court noted,
arousing someone else’s sexual desire is not unlawful.
Id. Because subdivision 2a(2)’s intent requirement was
not an intent to engage in illegal conduct, the district
court found that subdivision 2a(2) “punishes speech
simply because that speech increases the chance that
a pedophile might use it to commit an illegal act ‘at
some indefinite future time.”” Pet. App. 66 (quoting
Ashcroft v. Free Speech Coalition, 535 U.S. 234, 253
(2002)). The court concluded that the statute was both
facially overbroad and not narrowly tailored to a com-
pelling government interest given the existence of
Minnesota’s harmful-to-minor and solicitation stat-
utes. Id.

In its initial appeal, respondent conceded that sub-
division 2a(2) is a content-based speech regulation, but
argued that the statute is nevertheless constitutional
because it criminalizes “only unprotected speech.” Pet.
App. 34, 36. The Minnesota Court of Appeals, rejecting
that argument and affirming the district court, deter-
mined that subdivision 2a(2) “is not limited to speech
integral to criminal conduct or obscenity, nor can. . . [it
be] deem[ed] . . . permissible by analogizing it to child
pornography.” Pet. App. 42. Instead, subdivision 2a(2)
criminalizes protected speech. Id.

The court of appeals reasoned that subdivision
2a(2) is constitutionally overbroad because it prohibits
communication with an intent to arouse the sexual
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desires of “any person” even if the communication is
only “relating to” sexual conduct. Pet. App. 44. The
court rejected respondent’s argument that the stat-
ute’s specific-intent requirement cures its overbreadth,
noting that respondent “cites no authority for the prop-
osition that expression made with the specific intent to
arouse the sexual desire of any person . . . is speech un-
protected by the First Amendment.” Pet. App. 44-45.
The court also reasoned that the limiting constructions
respondent proposed “require . . . add[ing] language” to
the statute. Pet. App. 46-47. Thus, the court found sub-
division 2a(2) “not readily subject to a narrowing con-
struction to save it from overbreadth.” Pet. App. 48.

Respondent, seeking review in the Minnesota Su-
preme Court, advocated three limiting constructions of
subdivision 2a(2). See Pet. App. 8-14. First, respondent
argued that the statute “requires the communication
to be directed at a child.” Pet. App. 8. Second, respon-
dent urged the court to interpret “the intent to arouse
the sexual desire of any person” as an intent to arouse
only the adult or the child engaged in the communica-
tion. Pet. App. 10. Third, respondent “argue[d] that the
term ‘sexual conduct’ is limited to communications
that describe or relate to sexual conduct involving only
the adult or the child involved in the communication.”
Pet. App. 12.

The Minnesota Supreme Court accepted the first
limiting construction—holding that the statute “does
not proscribe non-targeted mass electronic communi-
cations”—but rejected the other two limiting construc-
tions. Pet. App. 8-14. It interpreted subdivision 2a(2) as
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“prohibit[ing] an adult from participating in the elec-
tronic transmission of information relating to or de-
scribing the sexual conduct of any person, if the
communication was directed at a child, and the adult
sending the communication acted with the specific in-
tent to arouse the sexual desire of any person.” Pet.
App. 14. The court acknowledged that under that con-
struction “it is possible for an adult to engage in com-
munications with a child while also having the intent
to arouse someone who is not directly involved in the
communication.” Pet. App. 12.

Even so, the Minnesota Supreme Court upheld
subdivision 2a(2) as constitutional. Pet. App. 29. The
court did so despite holding that subdivision 2a(2) was
not limited—as respondents had further urged, Pet.
App. 14—to obscenity and speech integral to criminal
conduct. Instead, the court acknowledged that subdi-
vision 2a(2) “regulates some speech that the First
Amendment protects.” Pet. App. 24. Nonetheless, it dis-
missed the court of appeals’s concern that subdivision
2a(2) criminalizes a wide array of speech with literary,
artistic, political, or scientific value. Pet. App. 22. The
court assumed that distributors of those types of mass-
communication speech would “likely not act with the
requisite intent,” Pet. App. 23, and that violations of
subdivision 2a(2) are “unlikely” to occur unless the
adult involved intended to commit future illegal acts
with the child. Pet. App. 27. Having made those as-
sumptions, the court concluded that subdivision 2a(2)
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is constitutional because it is not substantially over-
broad in relation to its plainly legitimate sweep. Pet.
App. 28.

¢

REASONS FOR GRANTING THE PETITION

I. STATE HIGH COURTS AND A FEDERAL
COURT OF APPEALS CONFLICT ON THE
FIRST AMENDMENT VALIDITY OF STAT-
UTES CRIMINALIZING SEXUALLY RELATED
SPEECH SHARED ELECTRONICALLY WITH
MINORS.

The decision below deepens an entrenched conflict
on a matter of fundamental importance: the scope of
First Amendment protections of electronic speech.
Texas’s highest criminal court and the Ninth Circuit
have invalidated statutes criminalizing non-obscene
sexually related electronic communications with minors
made with an intent to arouse. Those courts reasoned
that the statutes before them proscribed a substantial
amount of protected speech under the First Amend-
ment and were thus unconstitutional. By contrast,
Georgia’s highest court and the court below held that
virtually identical statutes pass constitutional muster.
They acknowledged that the statutes prohibited pro-
tected speech but nevertheless deemed the laws suffi-
ciently limited to prevent substantial overbreadth.
This Court should grant the petition to resolve the con-
flict and eliminate uncertainty over the scope of First
Amendment protections in the burgeoning arena of
electronic communications.
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A. The Decision Below Conflicts With The
Decision Of Texas’s Highest Criminal
Court In Ex Parte Lo.

The Texas statute at issue in Ex Parte Lo, 424
S.W.3d 10 (Tex. Crim. App. 2013), was virtually identi-
cal to the Minnesota statute at issue here, and the
opinion below directly conflicts with the Texas court’s
First Amendment analysis. Like the Minnesota stat-
ute, the Texas statute prohibited contacting a minor
via the internet, Minn. Stat. Ann. § 609.352 subd.
2a(2); Tex. Penal Code Ann. § 33.021 (2007) (amended
2015), with a sexually related communication.? With
only slight wording differences, the sexual conduct
to which the speech must relate was the same. See
Minn. Stat. Ann. § 609.352 subd. 1(b); Tex. Penal Code
Ann. § 43.25(a)(2). And, again like the Minnesota stat-
ute, the Texas statute prohibited communications
made with the intent to arouse sexual desire. Minn.
Stat. Ann. § 609.352 subd. 2a; Tex. Penal Code Ann.
§ 33.021(b) (2007) (amended 2015).

Both the Minnesota and Texas statutes criminal-
ized sexually related electronic speech to minors. See
Minn. Stat. § 609.352 subd. 2a(2); Tex. Penal Code Ann.
§ 33.021(b)(1) (2007) (amended 2015). But the Texas

Court of Criminal Appeals and the Minnesota Supreme

3 The Minnesota statute prohibits “engaging in communica-
tion with a child or someone the person reasonably believes is a
child, relating to or describing sexual conduct.” Minn. Stat.
§ 609.352 subd. 2a(2). The invalidated Texas statute prohibited
“(1) communicat[ing] in a sexually explicit manner with a minor;
or (2) distribut[ing] sexually explicit material to a minor.” Tex. Pe-
nal Code Ann. § 33.021(b)(1)-(2) (2007) (amended 2015).
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Court reached different conclusions on whether that
prohibition included a substantial amount of protected
speech. The Texas court observed that “[the] bar would
encompass many modern movies, television shows, and
‘young adult’ books, as well as outright obscenity, ma-
terial harmful to a minor, and child pornography.” 424
S.W.3d at 17. The Minnesota court, by contrast, said
that the statute did not cover a substantial amount of
protected speech and therefore was not overbroad. Pet.
App. 2-3, 28.

The Minnesota Supreme Court disagreed sharply
with the Texas Court of Criminal Appeals in determin-
ing that speech targeted by the statute is integral to
criminal conduct. Pet. App. 18-19. The Texas court ob-
served that its statute did not speak to “an actor solic-
iting a child, meeting a child, intending to meet a child,
or any other predatory conduct.” 424 S.W.3d at 26. It
noted that the statute would criminalize communica-
tions between an adult in Texas and a minor in “Outer
Mongolia”—communications that could never lead
to criminal contact. See id. The statute thus reached
beyond speech integral to criminal conduct, because
“consistent with the First Amendment, it is conduct de-
signed to induce a minor to commit an illegal sex act
with titillating talk that may be proscribed, not the tit-
illating talk itself.” Id. In contrast, the Minnesota court
asserted that almost all of the speech covered by the
statute was “grooming” and thus “integral to criminal
conduct.” Pet. App. 18-19.

In addition to holding that most of the speech cov-
ered by the statute was integral to criminal conduct,
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the Minnesota Supreme Court also stated that the
specific-intent requirement ensured that the speech
suppressed would “often” be obscene because sexually
related adult-to-child communications would in many
cases be “patently offensive” and “appeal to prurient
interests.” Pet. App. 20-22. The Texas court, by con-
trast, disagreed that the specific-intent requirement
would limit the broad reach of the statute to materials
that were either obscene or harmful to minors. 424
S.W.3d at 20. By its terms, the Texas court noted, the
statute covers “sexually explicit literature . .. televi-
sion shows, movies, and performances.” Id. It further
noted that “[cJlommunications and materials that, in
some manner, ‘relate to’ sexual conduct comprise much
of the art, literature, and entertainment of the world
from the time of the Greek myths extolling Zeus’s sex-
ual prowess, through the ribald plays of the Renais-
sance, to today’s Hollywood movies and cable TV
shows.” Id.

The Minnesota and Texas statutes were strikingly
similar, and yet the Texas Court of Criminal Appeals
and the Minnesota Supreme Court reached opposite
conclusions as to their constitutionality. As a result,
one jurisdiction is permitted to criminalize speech that
is constitutionally protected in the other. In addition,
because the Minnesota statute extends to any com-
munication received in the state, see Minn. Stat.
Ann. § 609.352 subd. 2b, the constitutional protection
of a communication sent from Texas would depend
on whether the recipient resided in Minnesota or in
Texas.
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B. The Decision Below Conflicts With The
Ninth Circuit’s Decision In Powell’s Books.

The Oregon statute invalidated by Powell’s Books,
Inc. v. Kroger, 622 F.3d 1202 (9th Cir. 2010), was also
identical to the Minnesota statute in all relevant re-
spects. Like the Texas and Minnesota statutes, the
Oregon statute prohibited sexually related communi-
cations with a minor made with an intent to arouse.
See Or. Rev. Stat. § 167.057(1) (2008) (amended 2011,
2015). The definition of “sexual conduct” included
in the Oregon statute is substantially the same as
the definitions in the Texas and Minnesota statutes.
See Or. Rev. Stat. § 167.051(4) (2008); Minn. Stat.
§ 609.352 subd. 1(b); Tex. Penal Code Ann. § 43.25(a)(2).
In addition, the relevant statute held unconstitutional
by the Ninth Circuit included a very similar specific-
intent provision: that the person communicate “for
the purpose of ... [a]lrousing or satisfying the sex-
ual desires of the person or the minor,” Or. Rev. Stat.
§ 167.057(1)(b)(A) (2008) (amended 2011); see Minn.
Stat. § 609.352 subd. 2a; Tex. Penal Code Ann.
§ 33.021(b) (2007) (amended 2015). Indeed, the Oregon
statute found unconstitutional was narrower than the
Minnesota statute in that it prohibited arousing the
sexual desire of only “the person or the minor” rather
than the “intent to arouse the sexual desire of any per-
son.” Compare Or. Rev. Stat. § 167.057(1)(b)(A) (2008)
(amended 2011), with Minn. Stat. § 609.352 subd. 2a(2).

The Ninth Circuit held that the Oregon statute’s
definition of “sexual conduct” was overbroad because
it “reaches representations of activity, including the
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touching of breasts or buttocks, that are commonly
seen or read outside of pornographic materials, hard-
core or otherwise.” 622 F.3d at 1210. It did not find
that the intent provision provided any limitation that
would render the Oregon statute constitutional. Id.

Like the Texas court in Lo, the Ninth Circuit dis-
tinguished the section of the statute that prohibited
communications for the purpose of inducing victims
to engage in sexual activity from the section that pro-
hibited communications for the purpose of arousal:
“Whereas inducing a minor to engage in sexual activity
is independently criminal, arousing oneself or a minor
is not.” Id. As noted above, supra at 13, that is in sharp
contrast to the Minnesota Supreme Court, which ac-
cepted the state’s assertion that most communication
falling within the statute is “part of a process called
‘grooming,’” Pet. App. 17-18, that “is integral to crimi-
nal conduct,” Pet. App. 19, and therefore falls outside
the protection of the First Amendment.

Again, speech that is protected in one region
(states within the Ninth Circuit) can be criminalized if
sent or received in another jurisdiction (Minnesota).

C. The Decision Below Accords With The Su-
preme Court Of Georgia’s Decision In Scott.

The statute at issue in Scott v. State, 788 S.E.2d
468 (Ga. 2016), cert. denied, 137 S. Ct. 1328 (2017), is
also virtually identical to the Minnesota statute. Both
statutes, like the Texas and Oregon statutes at issue in
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Lo and Powell’s Books, criminalize sexually related
electronic speech between adults and minors made
with the intent to arouse. Ga. Code Ann. § 16-12-100.2;
Minn. Stat. § 609.352 subd. 2a(2); see also Or. Rev. Stat.
§ 167.057(1) (2008) (amended 2011); Tex. Penal Code
Ann. § 33.021(b) (2007) (amended 2015). Both the Su-
preme Court of Georgia and the Minnesota Supreme
Court determined that the statutes’ specific-intent
requirements narrowed the statutes sufficiently to
defeat First Amendment overbreadth challenges. 788
S.E.2d at 476; Pet. App. 27. Both courts also concluded
that the intent requirement would conform the stat-
utes—usually, but not always—to the obscenity stand-
ards set forth in Miller v. California, 413 U.S. 15 (1973).
The Georgia court characterized the elements of the
statute as “to some degree” a “proxy” for the Miller
standard, 788 S.E.2d. at 476, whereas the Minnesota
court determined that the elements ensured the
speech criminalized would “often” be obscene under
Miller. Pet. App. 20-21.

II. SUBDIVISION 2A(2) IS INVALID UNDER
THE FIRST AMENDMENT.

A. Subdivision 2a(2) Is Facially Overbroad
Because It Reaches a Substantial Amount
of Non-Obscene Speech That Is Not Inte-
gral to Criminal Conduct.

Subdivision 2a(2) prohibits a substantial amount
of constitutionally protected speech, and is therefore
overbroad. “The overbreadth doctrine prohibits the
Government from banning unprotected speech if a
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substantial amount of protected speech is prohibited
or chilled in the process.” Ashcroft, 535 U.S. at 255. A
court determines whether a statute’s overbreadth is
“substantial, not only in an absolute sense, but also rel-
ative to [its] plainly legitimate sweep.” United States v.
Williams, 553 U.S. 285, 292 (2008). Because subdivi-
sion 2a(2) prohibits a substantial amount of protected
speech relative to its plainly legitimate sweep, it can-
not withstand First Amendment scrutiny. See id. at
292, 297-304.

The Minnesota Supreme Court acknowledged that
subdivision 2a(2) “regulates some speech that the First
Amendment protects,” insofar as it regulates speech
not integral to criminal conduct, not obscene, and not
within another category of unprotected speech. Pet.
App. 24. But the court dismissed that overreach as suf-
ficiently cabined by the statute’s requirements that the
communication be intended to arouse sexual desire in
any person and that it be targeted at a specific child.
Pet. App. 26-28. Intent to arouse, however, is often
unrelated to soliciting or luring a minor for sexual
activity, and targeted, individualized marketing strat-
egies are commonplace today in an array of electronic-
communication platforms that minors frequent. The
court, therefore, underestimated subdivision 2a(2)’s
impact on protected speech.

Two aspects of the statute ensure that its applica-
tion to protected speech will be substantial. First, sub-
division 2a(2) requires only that the communication
“relat[e] to ... sexual conduct.” Minn. Stat. § 609.352
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subd. 2a(2). By its plain terms, any message referenc-
ing sexual orientation, sexual activity, or even the word
“sex” itself, may be construed as “relating to . . . sexual
conduct.” A broad range of speech “relat[es] to . . . sex-
ual conduct” without being obscene or solicitous.

Second, the statute requires that the communica-
tion be intended to “arouse the sexual desire of any per-
son.” Minn. Stat. § 609.352 subd. 2a (emphasis added).
By its plain language, “arous[ing] the sexual desire of
any person” could simply mean to stimulate any per-
son’s desire for sex. The statute does not require that
sexual arousal be directed toward the parties to the
communication or even toward any specific person at

all.

The broad scope of those two elements allows the
statute to encompass a great deal of protected speech.
A text message from an older sister to her younger sis-
ter that, “your boyfriend is really cute—you should to-
tally sleep with him,” relates to sexual conduct and is
intended to arouse the sexual desire of the younger sis-
ter for her boyfriend. Indeed, even a message from a
youth minister that says, “in marital sex, spouses par-
ticipate in the very love of God,” may be intended to
arouse the sexual desires of young teens toward their
future spouses while extolling the virtues of abstinence
until marriage.* And an e-mail from a counselor to a

4 See JOHN PAUL II, FAMILIARIS CONSORTIO para. 13, http:/w2.
vatican.va/content/john-paul-ii/en/apost_exhortations/documents/
hf jp-ii_exh_19811122 familiaris-consortio.html (“Conjugal love
reaches that fullness to which it is interiorly ordained, conjugal
charity, which is the proper and specific way in which the spouses
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teen questioning sexual orientation could also fall
within subdivision 2a(2)’s scope if it encourages the
teen to acknowledge and accept his or her sexual de-
sires.

Subdivision 2a(2)’s overbreadth is further demon-
strated by the wide array of constitutionally protected
literary, artistic, and musical works that would fall
within its ambit if shared electronically with a minor.
Applying the statutory definitions, subdivision 2a(2)
would prohibit sharing literary works like Lady Chat-
terley’s Lover, The Handmaid’s Tale, Lolita, and Fifty
Shades of Grey if the works were shared with an intent
to arouse. It would similarly prohibit a just-turned-
eighteen-year-old high-school senior from sharing, with
intent to arouse his just-shy-of-sixteen-year-old girl-
friend, the lyrics to Beyoncé’s double-Grammy-winning
Drunk in Love® or at least 50% of the current top-ten
Billboard songs.® It would prohibit sharing dialogue

participate in and are called to live the very charity of Christ who
gave Himself on the Cross.”). Saint John Paul II’s Theology of the
Body, which focuses on the centrality and importance of sex in
God’s plan for humanity, is frequently taught to middle-school and
high-school students and could be shared electronically by a
teacher in a manner that violates subdivision 2a(2). See Theol-
ogy of the Body for Teens, THEOLOGY OF THE BobDY, http:/the
theologyofthebody.com/information/teens.html (last visited July
25,2017).

5 Lyrics at http://www.azlyrics.com/lyrics/beyonceknowles/
drunkinlove.html (last visited July 25, 2017).

6 See The Hot 100: The Week of July 29, 2017, BILLBOARD,
http://www.billboard.com/charts/hot-100/2017-07-29 (referencing
BRrRUNO MARS, That’s What I Like, on 24K MAGIC (Atlantic Records
2017) (lyrics at http:/www.azlyrics.com/lyrics/brunomars/thatswhat
ilike.html (last visited July 25, 2017)); DJ KHALED, Wild Thoughts,
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featured in hit television shows like Sex and the City,
Girls, and Entourage. Other courts have held that
functionally identical statutes could sweep in those
types of protected works. See, e.g., Powell’s Books, 622
F.3d at 1210; Ex Parte Lo, 424 S.W.3d at 20.

Moreover, arousing speech may be communicated
for many reasons other than to solicit sexual activity,
and therefore is often used in ways that are not ob-
scene or integral to criminal conduct. Marketers long
ago realized that “sex sells” and have since used sexual
arousal to market everything from video games’ to
hamburgers.®? Subdivision 2a(2) would criminalize a

on GRATEFUL (We the Best Music Group and Epic Records 2017)
(Iyrics at http://www.azlyrics.com/lyrics/djkhaled/wildthoughts.html
(last visited July 25, 2017)); Luis FoNsI & DADDY YANKEE, Despacito
Remix (Universal Music Latin Entertainment, Republic Records, Def
Jam Recordings, RGMB Records, and School Boy Records 2017) (1yr-
ics at http://www.azlyrics.com/lyrics/luisfonsi/despacitoremix.html
(last visited July 25, 2017)); FRENCH MONTANA, Unforgettable, on
JUNGLE RULES (Epic Records and Bad Boy Records 2017) (lyrics
at http://www.azlyrics.com/lyrics/frenchmontana/unforgettable.html
(last visited July 25, 2017)); KENDRICK LAaMAR, HUMBLE., on
DAMN. (Top Dawg Entertainment, Aftermath Entertainment, and
Interscope Records 2017) (Iyrics at http://www.azlyrics.com/lyrics/
kendricklamar/humble.html (last visited July 25, 2017))).

" Stacy L. Smith & Emily Moyer-Gusé, Voluptuous Vixens
and Macho Males: A Look at the Portrayal of Gender and Sexuality
in Video Games, in SEX IN CONSUMER CULTURE: THE EroTIic CON-
TENT OF MEDIA AND MARKETING 51 (Eds. Tom Reichert & Jacquel-
ine Lambiase 2006).

8 Joyce Chen, Kate Upton Hot and Bothered? In Carl’s Jr.
Spicy Burger Commercial, Model Strips Down & Heats Up, N.Y.
Damy NEws (Mar. 1, 2012), http:/Awww.nydailynews.com/entertainment/
gossip/kate-upton-hot-bothered-carl-jr-spicy-burger-commercial-model-
strips-heats-screen-article-1.1031181.



22

college-aged boy sending Kate Upton’s Carl’s Jr. com-
mercial to his high-school-aged younger brother
with the intent that the brother be aroused by it. The
statute also would criminalize an eighteen-year-old
girl’s sending an electronic copy of Twilight to her fif-
teen-year-old cousin to excite her about the romantic
prospects of moving to a new school.® Those constitu-
tionally protected communications could result in fel-
ony convictions, even if done with the consent of the
minor’s parent. See Reno, 521 U.S. at 865 (quoting
Ginsberg v. New York, 390 U.S. 629, 639 (1968)) (“[W]e
noted in Ginsberg that ‘the prohibition against sales to
minors does not bar parents who so desire from pur-
chasing the magazines for their children.” Under the
[Communications Decency Act], by contrast, neither
the parents’ consent—nor even their participation—in
the communication would avoid the application of the
statute.” (citation omitted)).

Subdivision 2a(2)’s sweep is not sufficiently cabined
by the Minnesota court’s determination that the stat-
ute does not bar non-targeted, mass communications

% One reviewer observed that Stephenie Meyer’s Twilight
book series, which opens with a teen’s uneasy relocation to a small
town, “encapsulates perfectly the teenage feeling of sexual ten-
sion and alienation.” Amanda Craig, New Age Vampires Stake
Their Claim, THE TIMES (Jan. 14, 2006), https://www.thetimes.co.uk/
article/new-age-vampires-stake-their-claim-qqqrz6w03mz. The Twi-
light series collectively spent over 235 weeks on the New York
Times Best Seller list for Children’s Series Books. Lev Grossman, It’s
Twilight in America: The Vampire Saga, TIME (Nov. 23, 2011), http/
content.time.com/time/magazine/article/0,9171,1938712-1,00.html.
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but only those directed at a child. Pet. App. 8-9. Today’s
technology-driven marketing techniques are designed
to target specific ads at specific viewers. Personalized
marketing, also called “one-to-one marketing,” allows
marketers to tailor their approach “differently for each
and every customer.” Ronald E. Goldsmith & Jon B.
Freiden, Have It Your Way: Consumer Attitudes Toward
Personalized Marketing, 22 MARKETING INTELLIGENCE
& PLAN. 228, 228 (2004). In particular, Facebook—a
social-media platform frequented by teens—allows ad-
vertisers on the platform to “[s]elect [their] audience
manually based on characteristics, like age and loca-
tion.” Facebook Business, Choose Your Audience: Connect
With People Who Will Love Your Business, FACEBOOK,
https://www.facebook.com/business/products/ads/ad-
targeting (last visited July 25, 2017). Accordingly, elec-
tronic communications by Carl’s Jr., Stephenie Meyer,
Beyoncé, and others who create and market sexually
related material may fall within subdivision 2a(2)’s
terms depending on the techniques used to attract mi-
nors as consumers.

B. Subdivision 2a(2) Cannot Survive Strict
Scrutiny.

Because subdivision 2a(2) regulates protected
speech based on its content, it is “presumptively uncon-
stitutional.” See Reed v. Town of Gilbert, 135 S. Ct.
2218, 2226 (2015); United States v. Playboy Entm’t
Grp.,529 U.S. 803, 818 (2000). That “traditional limita-
tion[]” is rebuttable only by a showing of a “high de-
gree of necessity” toward serving a “compelling state
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interest.” Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786,
804 (2011). But even “the assertion of a valid govern-
mental interest ‘cannot, in every context, be insulated
from all constitutional protections.”” Packingham, 137
S. Ct. at 1736 (quoting Stanley v. Georgia, 394 U.S. 557,
563 (1969)). “It is well-established that, as a general
rule, the Government ‘may not suppress lawful speech
as the means to suppress unlawful speech.”” Id. at
1738 (quoting Ashcroft, 535 U.S. at 255). “Even where
the protection of children is the object, the constitu-
tional limits on governmental action apply.” Brown,
564 U.S. at 805. Because subdivision 2a(2) unneces-
sarily suppresses a substantial amount of lawful
speech, it fails to satisfy strict scrutiny and therefore
violates the First Amendment.

The state has a compelling interest in preventing
the sexual abuse of children, but subdivision 2a(2) is
not narrowly tailored to that interest. Minnesota al-
ready has other statutes that prohibit the furnishing
of obscene materials, Minn. Stat. § 617.241 subd. 2(a),
commercial furnishing of harmful material to children,
id. § 617.293 subd. 1, and “solicit[ing] a child . . . to en-
gage in sexual conduct with intent to engage in sexual
conduct.” Id. § 609.352 subd. 2. Indeed, Minnesota has
passed a statute independently criminalizing the use
of the Internet or other electronic devices for the pur-
pose of soliciting a child by communicating sexually ex-
plicit content to the child. Id. subd. 2a(1).

The Minnesota Supreme Court accepted respon-
dent’s contention that “much” of the speech proscribed
by subdivision 2a(2) is integral to criminal conduct



25

because it is a tool used to “groom” minors in prepara-
tion for solicitation. Pet. App. 17. But this Court has
held that the possibility that speech “increases the
chance an unlawful act will be committed ‘at some in-
definite future time’” is not a sufficient justification for
the restriction of otherwise protected speech in the
absence of “attempt, incitement, solicitation, or con-
spiracy.” Ashcroft, 535 U.S. at 253. Minnesota has a
compelling interest in protecting children from sexual
abuse, and that interest is already served by its online
solicitation statute, which prohibits all online speech
“intrinsically related” to child abuse. See New York v.

Ferber, 458 U.S. 747, 759 (1982).

III. THE APPLICATION OF THE FIRST AMEND-
MENT TO STATUTES CRIMINALIZING SEX-
UALLY RELATED SPEECH IS AN ISSUE OF
PRESSING NATIONAL IMPORTANCE ON
WHICH THE STATES AND LOWER COURTS
NEED GUIDANCE.

This Court has described leaving questions of
First Amendment protections in an “uneasy and unset-
tled constitutional posture” as “intolerable.” Miami
Herald Pub. Co. v. Tornillo,418 U.S. 241,246 n.6 (1974).
Yet that is the state of the law regarding the protection
of non-obscene, non-solicitous, sexually related elec-
tronic speech. The unsettled constitutionality of stat-
utes like subdivision 2a(2) compels speakers to “hedge
and trim” protected speech, fearful that innocent in-
tentions could be misconstrued as falling within those
statutes’ criminal scope. See Buckley, 424 U.S. at 43.
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“First Amendment freedoms need breathing space to
survive,” NAACP v. Button, 371 U.S. 415, 433 (1963),
and leaving in place conflicting parameters of First
Amendment protection removes that breathing space,
chilling protected speech that may fall near the stat-
utes’ ambit—including, as previously discussed, a youth
minister’s electronically shared counseling on teen sex-
uality, an older sibling’s text with high-school dating
advice, and a Grammy Award winner’s social-media
advertising of a sexually related new song, targeted to
a minor who purchased the singer’s previous album.

To be sure, states have a strong interest in protect-
ing children from sexual abuse. But states can pursue
that interest without implicating First Amendment
concerns, including by enacting statutes that prohibit
solicitation of minors!® and statutes that criminalize
selling or disseminating material that is harmful to
minors.!!

10 See, e.g., Haw. Rev. Stat. § 707-756 (criminalizing online so-
licitation of minors); Minn. Stat. § 609.352 subd. 2a(1) (same);
Miss. Code Ann. § 97-5-27(3)(a) (same); N.Y. Penal Law § 235.22;
S.C. Code Ann. § 16-15-342 (same).

11 See Ginsberg, 390 U.S. at 633 (upholding a New York stat-
ute criminalizing the sale of material “harmful to minors,” defined
as material that “(i) predominantly appeals to the prurient,
shameful or morbid interest of minors, and (ii) is patently offensive
to prevailing standards in the adult community as a whole with
respect to what is suitable material for minors, and (iii) is utterly
without redeeming social importance for minors”); see also, e.g.,
Minn. Stat. §§ 617.292 subd. 7(3), 617.293 subd. 1 (criminalizing
commercial furnishing of material “harmful to minors,” tracking the
definition of that same term in the statute upheld in Ginsberg),
N.M. Stat. Ann. §§ 30-37-1(F), 30-37-2 (criminalizing selling or
otherwise providing sexually oriented materials “harmful to mi-
nors,” defined consistently with the same term in Ginsberg); Tex.
Penal Code Ann. § 43.24(a)(2), (b) (same).
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In addition to these traditional provisions, some
states want to do more to prevent “grooming” that leads
to sexual abuse. And, like Minnesota, many states will
look to other states’ statutes in crafting legislation. See
Brief of Amicus Curiae Minnesota Coalition Against
Sexual Assault at 6, State v. Muccio, 890 N.W.2d 914
(Minn. 2017) (No. A15-1951) (noting Minnesota’s re-
view of statutory models from Georgia, Texas, and
Washington). But the entrenched conflict among the
state high courts and the Ninth Circuit means that
states cannot survey the legal landscape to discern
where to draw the line in a constitutionally permis-
sible way. Lower courts, too, require guidance as they
adjudicate challenges to similar laws in other jurisdic-
tions.!? The “uneasy and unsettled constitutional pos-
ture,” Miami Herald, 418 U.S. at 246 n.6, leaves states
in limbo as they grapple with efforts to shield minors
from harmful communications without silencing pro-
tected speech. And this uncertainty is particularly con-
cerning because it impacts the “most important” place
in today’s society for “the exchange of views,” namely

12 Lower courts in Louisiana have already considered one
such challenge. State v. Whitmore, 58 So.3d 583, 590-93 (La. Ct.
App. 2011), writ denied, 75 So.3d 937 (La. 2011), cert. denied, 132
S. Ct. 2434 (2012). And the Washington statute that Minnesota
reviewed when crafting subdivision 2a(2) also has faced First
Amendment scrutiny. That law, which criminalizes “[clommuni-
cat[ing] with a minor for immoral purposes,” Wash. Rev. Code
§ 9.68A.090, survived a facial overbreadth challenge only after
the Washington Supreme Court provided a narrowing construc-
tion that limited “immoral purposes” to “the predatory purpose of
promoting [a minor’s] exposure to and involvement in sexual mis-
conduct.” Schoening v. McKenna, 636 F. Supp. 2d 1154, 1157 (W.D.
Wash. 2009) (citing Washington v. McNallie, 120 Wash.2d 925,
931-32 (Wash. 1993)) (internal quotations omitted).
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“cyberspace—the ‘vast democratic forums of the Inter-
net.”” Packingham, 137 S. Ct. at 1735 (quoting Reno,
521 U.S. at 868). By resolving the conflict, this Court
can provide much-needed guidance and prevent the
First Amendment from morphing at state borders.

IV. THIS CASE PRESENTS AN EXCELLENT VE-
HICLE FOR RESOLVING THE CONFLICT
OVER AN IMPORTANT ISSUE OF FIRST
AMENDMENT DOCTRINE.

This case provides an excellent vehicle to resolve
a fundamental First Amendment question. First, the
three courts below all squarely addressed the constitu-
tionality of subdivision 2a(2) under the First Amend-
ment. Pet. App. 2 (“The question presented in this
case is whether [subdivision 2a(2)] violates the First
Amendment to the United States Constitution.”); see
also Pet. App. 32; Pet. App. 51. Second, because peti-
tioner raises a facial challenge to the Minnesota stat-
ute, there are no material facts in dispute. Third, all
aspects of petitioner’s First Amendment challenge
were thoroughly briefed and argued in the courts be-
low, and the Minnesota Supreme Court reversed the
decisions of both the trial and intermediate courts, de-
finitively resolving the only federal issue in the case
against petitioner. Finally, the Minnesota Supreme
Court’s ruling was “plainly final on the federal issue.”
See Cox Broad. Corp. v. Cohn, 420 U.S. 469, 482-86
(1975) (exercising jurisdiction where the state su-
preme court’s ruling on a federal issue raised an im-
portant First Amendment question).

¢
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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SYLLABUS

1. Minnesota Statutes § 609.352, subd. 2a(2)
(2016), prohibits an adult from participating in the
electronic transmission of information relating to or
describing the sexual conduct of any person, if the com-
munication is directed at a child and the adult acts
with the specific intent to arouse the sexual desire of
any person.

2. Minnesota Statutes § 609.352, subd. 2a(2), has
a legitimate sweep because much of the speech it reg-
ulates is not protected by the First Amendment, but
rather falls under the speech integral to criminal con-
duct and obscenity exceptions.

3. Although Minn. Stat. § 609.352, subd. 2a(2),
regulates some speech protected by the First Amend-
ment, it is not substantially overbroad in relation to its
plainly legitimate sweep and therefore does not on its
face violate the First Amendment.

Reversed.

OPINION
GILDEA, Chief Justice.

The question presented in this case is whether
Minn. Stat. § 609.352, subd. 2a(2) (2016), violates the
First Amendment to the United States Constitution.
The State charged respondent Krista Muccio under
Minn. Stat. § 609.352, subd. 2a(2), with felony commu-
nication with a child describing sexual conduct after
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she sent sexually explicit images and messages to a 15-
year-old boy. Muccio moved to dismiss the charge, ar-
guing that the statute facially violates the First
Amendment because it proscribes a substantial
amount of speech that the First Amendment protects.
The district court agreed with Muccio and the court of
appeals affirmed. Because we conclude that Minn.
Stat. § 609.352, subd. 2a(2), is not substantially over-
broad in relation to its plainly legitimate sweep, we re-
verse.

FACTS

In November 2014, a father reported to law en-
forcement that he found inappropriate photos on his
15-year-old son’s iPad. The photographs depicted a fe-
male’s bare genitals, a female naked from the neck to
below the waist, and a female’s buttocks covered by a
thong. These photos were sent to the 15-year-old
through respondent Krista Muccio’s Instagram ac-
count via a direct message. At the time, Muccio was 41
years old. In a statement to the police, the 15-year-old
said that, after he received these pictures from Muccio,
he sent her a picture of his genitals. Additionally, Muc-
cio and the 15-year-old exchanged sexually explicit
text messages. In these messages, Muccio and the 15-
year-old detailed the sexual acts they wanted to en-
gage in with each other, including fellatio and anal sex.



App. 4

Based on the photos and messages described
above, the State of Minnesota charged Muccio in count
one with felony communication with a child describing
sexual conduct, in violation of Minn. Stat. § 609.352,
subd. 2a(2), and in count two with felony possession of
child pornography, in violation of Minn. Stat.
§ 617.247, subd. 4(a) (2016). The district court dis-
missed count one, concluding that Minn. Stat.
§ 609.352, subd. 2a(2), is facially overbroad under the
First Amendment and therefore unconstitutional.! The
court of appeals affirmed. State v. Muccio, 881 N.W.2d
149, 153 (Minn. App. 2016). We granted the State’s pe-
tition for review.

ANALYSIS

We are asked to decide whether Minn. Stat.
§ 609.352, subd. 2a(2), is unconstitutionally overbroad
under the First Amendment. This statute prohibits “[a]
person 18 years of age or older” from “us[ing] the In-
ternet, a computer, . . . or other electronic device capa-
ble of electronic data storage or transmission” to
“engagle] in communication with a child or someone

! The district court concluded that there was sufficient evi-
dence to establish probable cause for trial on count two, but
stayed Muccio’s trial proceedings pending the State’s appeal of
the district court’s ruling on count one.
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the person reasonably believes is a child, relating to or
describing sexual conduct.” Id. To violate the statute,
the adult must act “with the intent to arouse the sex-
ual desire of any person.” Id., subd. 2a.

The statute’s definitions help determine its sweep.
A “child” is “a person 15 years of age or younger.” Minn.
Stat. § 609.352, subd. 1(a) (2016).2 “Sexual conduct” is
“sexual contact of the individual’s primary genital
area, sexual penetration ..., or sexual performance.”
Id., subd. 1(b) (2016). “Sexual penetration” and “sexual
performance” are further defined in Minn. Stat.
§§ 609.341 and 617.246 (2016), respectively.*

2 Throughout this opinion, we use the term “adult” to refer
to “[a] person 18 years of age or older.” Minn. Stat. § 609.352,
subd. 2a (2016).

3 Throughout this opinion, we use the term “child” to refer to
“a person 15 years of age or younger,” Minn. Stat. § 609.352, subd.
1(a), or someone the adult “reasonably believes” to be that age,
id., subd. 2a(2).

4 “Sexual penetration” is defined as follows:

any of the following acts committed without the com-
plainant’s consent, except in those cases where consent
is not a defense, whether or not emission of semen oc-
curs:

(1) sexual intercourse, cunnilingus, fellatio, or anal
intercourse; or

(2) any intrusion however slight into the genital or
anal openings:
(i) of the complainant’s body by any part of the
actor’s body or any object used by the actor for this
purpose;
(i) of the complainant’s body by any part of the
body of the complainant, by any part of the body
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On appeal, the State argues that Minn. Stat.
§ 609.352, subd. 2a(2), is constitutional because it tar-
gets only unprotected speech, that any overbreadth is
insubstantial, and that the statute is subject to a lim-
iting interpretation that would preserve its constitu-
tionality. In the alternative, the State contends that
the statute is narrowly tailored to achieve a compelling
government interest. For her part, Muccio argues that
Minn. Stat. § 609.352, subd. 2a(2), burdens a substan-
tial amount of constitutionally protected speech and is
therefore unconstitutional on its face. The parties’ ar-
guments require us to address the constitutionality of
Minn. Stat. § 609.352, subd. 2a(2). We review constitu-
tional challenges de novo. State v. Washington-Dauvis,
881 N.W.2d 531, 537 (Minn. 2016).

of another person, or by any object used by the
complainant or another person for this purpose,
when effected by a person in a position of author-
ity, or by coercion, or by inducement if the child is
under 13 years of age or mentally impaired; or

(iii) of the body of the actor or another person by
any part of the body of the complainant or by any
object used by the complainant for this purpose,
when effected by a person in a position of author-
ity, or by coercion, or by inducement if the child is
under 13 years of age or mentally impaired.

Minn. Stat. § 609.341, subd. 12.

“Sexual performance” is defined as “any play, dance or other
exhibition presented before an audience or for purposes of visual
or mechanical reproduction that uses [any person under the age
of 18] to depict actual or simulated sexual conduct.” Minn. Stat.
§ 617.246, subd. 1.
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We begin by interpreting the statute to determine
its meaning. We then address whether the statute pro-
hibits speech that the First Amendment protects.
We conclude that the statute is overbroad because it
regulates some protected speech, and so we analyze
whether that overbreadth is substantial. For the rea-
sons discussed below, we hold that the statute’s regu-
lation of protected speech is not substantial and
therefore the statute does not violate the First Amend-
ment on its face.

L.

The first step in determining whether a statute is
unconstitutionally overbroad is to interpret the stat-
ute. United States v. Williams, 553 U.S. 285, 293 (2008);
Washington-Davis, 881 N.W.2d at 537. Our primary
purpose in interpreting a statute is to “give effect to
the legislature’s intent.” State v. Crawley, 819 N.W.2d
94, 102 (Minn. 2012). When determining the meaning
of a statute, we interpret words “according to their
common and approved usage.” Minn. Stat. § 645.08(1)
(2016). If the statute regulates only unprotected
speech, the statute is constitutional unless it results in
“‘content discrimination unrelated to [its] distinctively
proscribable content.”” Washington-Davis, 881 N.W.2d
at 537 (alteration in original) (quoting Crawley, 819
N.W.2d at 109). If, however, the statute proscribes some
amount of protected speech, then the statute is consti-
tutional unless it is substantially overbroad “in rela-
tion to the statute’s plainly legitimate sweep.”
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Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973); ac-
cord Washington-Davis, 881 N.W.2d at 537.

We turn then to interpret the statute to determine
its meaning. See Williams, 553 U.S. at 293; Washing-
ton-Davis, 881 N.W.2d at 537. The parties disagree
about whether Minn. Stat. § 609.352, subd. 2a(2), im-
plicates speech that the First Amendment protects.
The parties’ disagreement focuses on three different
phrases within the statute: “engaging in communica-
tion,” “intent to arouse,” and “relating to or describing
sexual conduct.” Minn. Stat. § 609.352, subd. 2a (2016).

We examine each disputed phrase in turn.

A.

First, the parties dispute the interpretation of the
phrase “engaging in communication with a child.”
Minn. Stat. § 609.352, subd. 2a(2). Muccio contends
that this phrase, when properly interpreted, proscribes
non-targeted mass electronic communications, includ-
ing advertisements and public social-media posts, that
a child happens to see even though the communication
was not directed at the child. The State and the Min-
nesota Attorney General, as amicus curiae in support
of the State, argue that the phrase “engaging in com-
munication with a child” requires the communication
to be directed at a child. We agree with the State and
the Attorney General.
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The phrase “engaging in communication with a
child” requires the adult to direct the prohibited con-
tent at a child. The term “engage,” used as an active
verb in the statute, means “to take part: participate.”
Merriam Webster’s Collegiate Dictionary 383 (10th ed.
2001). “Communication” means “an act or instance of
transmitting.” Id. at 232. Finally, in the context of the
statute, the term “with” is used as “a function word to
indicate the object of attention, behavior, or feeling.” Id.
at 1354. Applying these definitions, we conclude that
the statute prohibits an adult from participating in the
electronic transmission of information relating to or
describing sexual conduct if the intended target or ob-
ject of the transmission is a child.

Contrary to Muccio’s argument, therefore, the
statute does not proscribe non-targeted mass elec-
tronic communications, such as posting non-targeted
social-media posts that a child happens to view. Simi-
larly, Internet social-media posts with a more limited
audience, such as a post that can only be viewed by a
person’s Facebook friends or a message posted on an
Internet message board, are not directed at a child
simply because the people who could possibly view
such a post include children. Instead, for a transmis-
sion to be directed at a child, the child must be the ob-
ject of the adult’s attention. In other words, to engage
in communication with a child, the adult must take
some affirmative act to specifically select or designate
the child as a recipient of the transmission.
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B.

We turn next to the parties’ second interpretive
disagreement, which involves the statute’s intent re-
quirement. This part of the statute prohibits electronic
communications if the adult acts “with the intent to
arouse the sexual desire of any person.” Minn. Stat.
§ 609.352, subd. 2a. Muccio contends that when the
statute requires an “intent to arouse any person,” the
object of that intent is not restricted to the child or the
adult involved in the communication. The State and
the Attorney General respond by arguing that the
phrase “any person” can be limited to “any person in-
volved in the communication.” According to the Attor-
ney General, this interpretation is consistent with the
Legislature’s purpose in enacting the statute and the
structure of the statute. We agree with Muccio.

The phrase “‘[w]ith intent to’ . .. means that the
actor either has a purpose to do the thing or cause the
result specified or believes that the act, if successful,
will cause that result.” Minn. Stat. § 609.02, subd. 9(4)
(2016). The statute requires that the adult’s specific in-
tent to sexually arouse must be directed toward “any
person.” Minn. Stat. § 609.352, subd. 2a. The plain
meaning of “any person” includes anyone, not just
those individuals directly involved in the communica-
tion. See Merriam Webster’s Collegiate Dictionary,
supra, at 53 (defining “any” as “one or some indiscrim-
inately of whatever kind”). The Attorney General’s in-
terpretation therefore is contrary to the statute’s plain
meaning.
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The Attorney General’s reliance on the statute’s
structure to support its interpretation is also mis-
placed. Section 609.352, subdivision 2a, is divided into
four parts. The first part identifies the methods of com-
munication the subdivision covers and contains the re-
quirement that the adult act with the specific intent to
sexually arouse “any person.” Minn. Stat. § 609.352,
subd. 2a. The following three parts identify specific ac-
tions the statute prohibits. Specifically, in addition to
the prohibition in Minn. Stat. § 609.352, subd. 2a(2),
the other two parts prohibit the solicitation of a child
to engage in sexual conduct and the distribution of sex-
ually explicit material to a child, Minn. Stat. § 609.352,
subd. 2a(1), (3).

The Attorney General argues that the first part of
subdivision 2a uses the phrase “any person” as a kind
of placeholder for the object of the required intent. Be-
cause subdivision 2a, in clauses (1) to (3), goes on to
prohibit specific actions the adult directs at a child, the
Attorney General argues that the intent to arouse
must be directed at the child as well. Based on this in-
terpretation, the Attorney General concludes that “any
person” refers only to the specific people (i.e., the adult
and the child) mentioned in Minn. Stat. § 609.352,
subd. 2a(1)-(3), which contains the three prohibited ac-
tions.

The Attorney General’s argument incorrectly in-
terprets clauses (1) to (3) in subdivision 2a to modify
the intent required by the statute. The statute contains
no language that suggests that the clauses act to
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change the intent requirement of the statute. Further-
more, it is possible for an adult to engage in communi-
cation with a child while also having the intent to
arouse someone who is not directly involved in the
communication. In sum, the plain language of the stat-
ute compels the conclusion that the “intent to arouse”
requirement applies to any person, not just the adult
and child engaging in the communication.

C.

The third interpretive disagreement concerns the
meaning of the phrase “relating to or describing sexual
conduct.” Minn. Stat. § 609.352, subd. 2a(2). The stat-
ute defines “sexual conduct” to include “sexual contact
of the individual’s primary genital area” and “sexual
penetration as defined in section 609.341.” Minn. Stat.
§ 609.352, subd. 1(b). The term “sexual penetration” is
defined as including sexual intercourse, oral sex, or
anal intercourse when “committed without the com-
plainant’s consent,” unless consent is not a defense.
Minn. Stat. § 609.341, subd. 12.

Based on the phrase “relating to or describing sex-
ual conduct,” Minn. Stat. § 609.352, subd. 2a(2), Muccio
argues that the statute proscribes all communications
that reference sexual conduct involving anyone. The
State argues that the term “sexual conduct” is limited
to communications that describe or relate to sexual
conduct involving only the adult or the child involved
in the communication. The State bases this argument
on the fact that the definition of “sexual conduct” refers
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to the “individual’s primary genital area,” Minn. Stat.
§ 609.352, subd. 1(b) (emphasis added), and encom-
passes sexual penetration committed “without the
complainant’s consent,” Minn. Stat. § 609.341, subd. 12
(emphasis added). The State reads the terms “individ-
ual” and “complainant” to mean only the specific adult
or child. On this interpretive issue, Muccio has the bet-
ter argument.

The use of the terms “individual” and “complain-
ant” does not limit the definition of “sexual conduct” to
actions involving the specific adult or child. Nothing in
section 609.352, subdivision 2a, suggests that the indi-
vidual referenced is limited to the adult or the child
involved in the communication. “Individual” is a more
generic term than the specific references to an adult
and child in the statute.

Likewise, the term “complainant” as used in the
definition of “sexual penetration” in Minn. Stat.
§ 609.341, subd. 12, is not necessarily limited to the
child involved in the communication, contrary to what
the State argues. The term “complainant” means the
“person alleged to have been subjected to criminal sex-
ual conduct.” Minn. Stat. § 609.341, subd. 13. But noth-
ing in the statute at issue here—Minn. Stat. § 609.352,
subd. 2a—suggests that the child involved in the com-
munication must be the person subjected to criminal
sexual conduct. Instead, when Minn. Stat. § 609.352,
subd. 1(b), references the definition of “sexual penetra-
tion” from Minn. Stat. § 609.341, it serves to identify
specific types of actions that would constitute “sexual
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conduct,” regardless of the persons engaged in the ac-
tions. As a result, the prohibited communication need
not describe or relate to sexual conduct involving ei-
ther the child or the adult involved in the communica-
tion.

In sum, Minn. Stat. § 609.352, subd. 2a(2), prohib-
its an adult from participating in the electronic trans-
mission of information relating to or describing the
sexual conduct of any person, if the communication
was directed at a child, and the adult sending the com-
munication acted with the specific intent to arouse the
sexual desire of any person.

II.

Having determined the meaning of Minn. Stat.
§ 609.352, subd. 2a(2), we next examine whether the
statute prohibits speech that the First Amendment
protects. The State argues that the statute regulates
only speech integral to criminal conduct and speech
that is obscene, which are categories of speech that the
First Amendment does not protect. See United States
v. Stevens, 559 U.S. 460, 468 (2010). Muccio counters
that the prohibited speech is not necessarily integral
to criminal conduct or obscene and therefore she con-
tends that the statute regulates protected First
Amendment speech. We address these issues in turn.
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A.

We turn first to the State’s argument that the stat-
ute does not violate the First Amendment because the
speech the statute prohibits is integral to criminal con-
duct. First Amendment protections do not extend to
speech used “‘as an integral part of conduct in viola-
tion of a valid criminal statute.”” State v. Washington-
Davis, 881 N.W.2d 531, 538 (Minn. 2016) (quoting
Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 498
(1949)). Speech is integral to criminal conduct when it
“is intended to induce or commence illegal activities,”
such as “conspiracy, incitement, and solicitation.”
United States v. Williams, 553 U.S. 285, 298 (2008).
Both the Supreme Court and our court have addressed
this category of unprotected speech.

In Williams, the Supreme Court rejected a First
Amendment challenge to a federal statute criminaliz-
ing “offers to provide or requests to obtain” child
pornography, concluding that the statute was constitu-
tional because it regulated speech integral to criminal
conduct. 553 U.S. at 297-98. The Court held that the
statute prohibited speech integral to criminal conduct
because the statute proscribed offers to provide or ob-
tain material that was illegal. Id. at 297. In reaching
its decision, the Court noted that “there remains an im-
portant distinction between a proposal to engage in il-
legal activity and the abstract advocacy of illegality.”
Id. at 298-99; see also Brandenburg v. Ohio, 395 U.S.
444, 449 (1969) (holding that a law was unconstitu-
tional because it prohibited the abstract advocacy of
criminal acts). The Court concluded that the statute at
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issue in Williams confined its regulation to speech in-
tegral to criminal conduct because it did not “prohibit
advocacy of child pornography.” 553 U.S. at 299.

Similarly, in Washington-Davis, we rejected a fa-
cial challenge to a statute prohibiting the promotion of
prostitution, holding that the statute is constitutional
because the statute’s regulation of speech is tightly fo-
cused on speech integral to criminal conduct. 881
N.W.2d at 538. The statute at issue prohibits “so-
licit[ing] or induc[ing] an individual to practice prosti-
tution” and “promot[ing] the prostitution of an
individual.” Minn. Stat. § 609.322, subd. la(1)-(2)
(2016). We concluded that the speech at issue is “di-
rectly linked to and designed to facilitate the commis-
sion of a crime.” Washington-Davis, 881 N.W.2d at 538.
In concluding that the statute prohibits speech inte-
gral to criminal conduct, we observed that the statute
“does not reach abstract advocacy of prostitution or
general discussions about prostitution untethered to
actual criminal behavior.” Id.

In contrast to Williams and Washington-Davis,
the Supreme Court in Ashcroft v. Free Speech Coali-
tion, 535 U.S. 234, 239, 256 (2002), struck down a law
that extended the federal prohibition against child por-
nography to “sexually explicit images that appear to
depict minors but were produced without using any
real children.” There, the Court concluded that
although the images proscribed by the statute “can
lead to actual instances of child abuse, . .. the causal
link is contingent and indirect. The harm does not nec-
essarily follow from the speech, but depends upon some
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unqualified potential for subsequent criminal acts.” Id.
at 250.

Much of the speech that Minn. Stat. § 609.352,
subd. 2a(2), prohibits is similar to the prohibited
speech in Williams and Washington-Davis. The statute
requires the adult to direct a communication relating
to or describing sexual conduct at a child with the in-
tent to arouse sexual desire. The State argues that in
most of these instances, communications falling within
the purview of the statute are part of a process called
“grooming.” “Grooming” is a process sexual predators
use to shape a child’s perspective and lower the child’s
inhibitions with respect to later criminal sexual acts.
See Daniel Pollack & Andrea Maclver, Understanding
Sexual Grooming in Child Abuse Cases, 34 Child L.
Prac. 161, 161 (2015). As part of the grooming process,
the offender typically desensitizes the child to sexual
conduct by exposing the child to sexual content. See id.
at 166. Through the grooming process, the offender in-
creases the likelihood that the child will cooperate with
the adult and reduces the likelihood that the child will
disclose the adult’s wrongful acts. See id. at 161, 166.
After desensitizing the child to sexual content, the of-
fender typically solicits the child to engage in some
type of sexual conduct that may include sexual inter-
course, sex trafficking, or child pornography. See id. at
166. Although communications made during the
grooming process occur before the criminal acts of
criminal sexual conduct, sex trafficking, or the creation
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of child pornography, the adult communicates the sex-
ual content with the purpose of having the child en-
gage in later criminal activity. See id. In this context,
the communication is both linked to and designed to
facilitate the commission of the later crime. See
Washington-Davis, 881 N.W.2d at 538 (concluding that
a statute criminalizing speech that was “directly
linked to and designed to facilitate the commission of
a crime” prohibited speech that was integral to crimi-
nal conduct). We agree with the State that when
grooming is done for the purpose of later using the
child in sexual conduct, it resembles solicitation of the
child, and under Williams, such solicitation falls out-
side First Amendment protections. 553 U.S. at 298.

And unlike the speech at issue in Free Speech Co-
alition, in which the government argued that the
speech was connected to enticing a child to later en-
gage in criminal activity, see 535 U.S. at 251-53, in this
case the later criminal activity is the goal of the speech.
Specifically, in Free Speech Coalition, the government
argued that the statute was linked to preventing later
crime because the virtual child pornography prohib-
ited by the statute could arouse the interests of a sex-
ual predator, who may later abuse children. 535 U.S. at
253. The Court determined that the causal link be-
tween the virtual child pornography and the later
criminal activity or harm to children was “contingent
and indirect.” Id. at 250. Unlike the speech prohibited
in Free Speech Coalition, the grooming behavior pro-
hibited by Minn. Stat. § 609.352, subd. 2a(2), is tar-
geted at a specific child with the goal of enticing the
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child to engage in later criminal acts. In this way,
grooming is integral to criminal conduct, unlike the
speech prohibited by the statute at issue in Free Speech
Coalition.

Even though much of the conduct prohibited by
the statute, including grooming, is integral to criminal
conduct, the statute also prohibits conduct that is not
necessarily tied directly to criminal conduct. For exam-
ple, an adult could communicate with a child about the
adult’s sexual practices or about sexual practices in
general with the intent to arouse herself but without
the intent to take further criminal action toward or in-
volving the child. Because the statute prohibits this
communication, even without an intent to solicit the
child, the statute purports to regulate activity that is
one step removed from criminal conduct. As this exam-
ple illustrates, in some instances, the sweep of Minn.
Stat. § 609.352, subd. 2a(2), bears some similarity to
the statute at issue in Free Speech Coalition.

Thus, although much of the speech that falls
within the scope of Minn. Stat. § 609.352, subd. 2a(2),
is integral to criminal conduct because it involves
grooming aimed at soliciting a specific child, and there-
fore falls outside First Amendment protections, we
acknowledge that the statute also covers some speech
that may not be integral to criminal conduct.
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B.

We next turn to the State’s contention that Minn.
Stat. § 609.352, subd. 2a(2), regulates obscene speech.
Similar to speech integral to criminal conduct, First
Amendment protections do not extend to obscenity.
Miller v. California, 413 U.S. 15, 23 (1973). A work is
generally obscene if:

(a) ...the average person, applying contem-
porary community standards would find that
the work, taken as a whole, appeals to the pru-
rient interest; (b) . .. the work depicts or de-
scribes, in a patently offensive way, sexual
conduct specifically defined by the applicable
state law; and (c) ... the work, taken as a
whole, lacks serious literary, artistic, political,
or scientific value.

Id. at 24 (citations omitted) (internal quotation marks
omitted). When applying this test to speech directed
toward children, the Court has held that statutes may
protect “minors from the influence of literature that is
not obscene by adult standards.” Sable Commc’ns of
Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989).°

Applying the Miller standard of obscenity, we con-
clude that the speech Minn. Stat. § 609.352, subd.

5 In addition to obscene speech, some communications Minn.
Stat. § 609.352, subd. 2a(2), regulates will include child pornog-
raphy, as is charged in this case. To the extent that these commu-
nications include child pornography, they are also not protected
by the First Amendment. New York v. Ferber, 458 U.S. 747, 764-
65 (1982) (holding that child pornography is not protected
speech).
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2a(2), proscribes will often be obscene. The statute is
directed at prohibiting works that appeal to prurient
interests. We have noted that the Supreme Court has
defined a “prurient interest” in sex as a “morbid,
shameful interest in sex.” State v. Davidson, 481
N.W.2d 51, 59 (Minn. 1992) (citing Brockett v. Spokane
Arcades, Inc., 472 U.S. 491, 504-05 (1985)). Minnesota
Statutes § 609.352, subd. 2a(2), prohibits communica-
tions an adult directs at a child relating to sexual con-
duct that are made with the intent to arouse sexual
desire. Communications of the sort proscribed by
Minn. Stat. § 609.352, subd. 2a(2), are likely designed
by the adult to arouse the child’s sexual desire for the
adult, or the adult’s sexual desire for the child. Sexual
desire between an adult and a child is clearly a
“shameful interest in sex.” Davidson, 481 N.W.2d at 59.
The statute’s intent requirement—mandating the in-
tent to arouse—indicates that many communications
falling within its scope will appeal to prurient inter-
ests.

The second prong of the Miller test, 413 U.S. at 24,
is also often met because many of the communications
Minn. Stat. § 609.352, subd. 2a(2), covers will depict
sexual acts in a patently offensive way. As stated
above, what is offensive is examined differently when,
as in this case, the speech is aimed at children. See
Ginsberg v. New York, 390 U.S. 629, 632, 634-35 (1968)
(upholding a ban on the sale of magazines depicting
nudity to persons under the age of 17, even though the
magazines regulated by that statute were not obscene
for adults); Ashcroft v. Free Speech Coal., 535 U.S. 234,
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251-52 (2002) (“The Government, of course, may pun-
ish adults who provide unsuitable materials to chil-
dren . ...”). Here, the communication must relate to or
describe sexual conduct, and the communication must
be made with the intent to arouse sexual desire. It is a
crime for an adult to engage in any sexual conduct with
a child. See Minn. Stat. §§ 609.342-.345 (2016). And
such sexually explicit speech that is designed to cause
sexual arousal is patently offensive when an adult
aims the speech at a child. Cf. FCC v. Pacifica Found,
438 U.S. 726, 747 (1978) (plurality opinion) (“It is a
characteristic of speech such as this that both its ca-
pacity to offend and its ‘social value’ . . . vary with the
circumstances. Words that are commonplace in one
setting are shocking in another.”); Free Speech Coal.,
535 U.S. at 251-52.

Finally, speech subject to Minn. Stat. § 609.352,
subd. 2a(2), will often meet the final prong of the Miller
test: that the communication be without literary, artis-
tic, political, or scientific merit. 413 U.S. at 24. Because
the communication must be made with the specific in-
tent to arouse, Minn. Stat. § 609.352, subd. 2a, many
communications falling within the statute will lack lit-
erary, artistic, political, or scientific merit. See Scott v.
State, 788 S.E.2d 468, 476 (Ga. 2016) (“[I]t is difficult
to envision a scenario in which an adult’s sexually ex-
plicit online communication with a child younger than
16, made with the intent to arouse or satisfy either
party’s sexual desire, would ever be found to have re-
deeming social value.”). Muccio argues, and the court
of appeals concluded, however, that Minn. Stat.
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§ 609.352, subd. 2a(2), would prohibit large swaths of
speech with literary, artistic, political, or scientific
value. Muccio, 881 N.W.2d at 157. Muccio argues that
the statute encompasses literary works like Lolita and
Lady Chatterly’s Lover, famous paintings like Girl
Diver and Octopi, scenes from television series like
True Blood and Game of Thrones, and music and music
videos like Raspberry Beret by Prince and Miley Cy-
rus’s BB Talk that are widely distributed on the Inter-
net and could be seen by children.

Two provisions in the statute prevent such a
sweeping prohibition. First, the statute requires the
adult to direct the communication at a child. Minn.
Stat. § 609.352, subd. 2a(2). Non-targeted mass Inter-
net communications, such as music videos, advertise-
ments, and television series, therefore, would not fall
within the purview of the statute. Second, the statute
requires the adult to act with the specific intent to
arouse the sexual desire of any person. Minn. Stat.
§ 609.352, subd. 2a. Those creating and distributing
the mass communications of the sort Muccio outlines
would likely not act with the requisite intent. But we
acknowledge that the statute does not specifically re-
quire that the content of the communication lack liter-
ary, artistic, political, or scientific value. Because
communications the statute prohibits are not neces-
sarily limited to those without literary, artistic, politi-
cal, or scientific value, the statute regulates some
speech that is not obscene. To the extent that this non-
obscene speech does not fall within another category of
unprotected speech, like speech integral to criminal
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conduct or child pornography, it is protected by the
First Amendment.

In summary, we hold that Minn. Stat. § 609.352,
subd. 2a(2), regulates some speech that the First
Amendment protects. But this regulation of protected
speech occurs only if the prohibited speech is not inte-
gral to criminal conduct, is not obscene, and does not
fall within another category of unprotected speech like
child pornography.

III.

Having concluded that Minn. Stat. § 609.352, subd.
2a(2), regulates some speech that the First Amend-
ment protects, we must next determine whether the
statute regulates a substantial amount of protected
speech. The requirement that the overbreadth be sub-
stantial “stems from the underlying justification for
the overbreadth exception itself—the interest in
preventing an invalid statute from inhibiting the
speech of third parties who are not before the Court.”
Members of City Council of Los Angeles v. Taxpayers
for Vincent, 466 U.S. 789, 800 (1984); see also Ashcroft
v. Free Speech Coal., 535 U.S. 234, 255 (2002) (“The
overbreadth doctrine prohibits the Government from
banning unprotected speech if a substantial amount
of protected speech is prohibited or chilled in the
process.”). Additionally, the “law’s application to pro-
tected speech [must] be ‘substantial,’ not only in an
absolute sense, but also relative to the scope of the
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law’s plainly legitimate applications.” Virginia v.
Hicks, 539 U.S. 113, 119-20 (2003) (citation omitted).

In conducting our overbreadth analysis, the Su-
preme Court’s consideration of First Amendment over-
breadth challenges to federal statutes intended to
protect children is helpful. In United States v. Wil-
liams, the Supreme Court held that a law restricting
offers to provide or requests to obtain child pornogra-
phy might apply to constitutionally protected speech.
553 U.S. 285, 302-03 (2008). The example the Court dis-
cussed was that the statute may have applied to “doc-
umentary footage of atrocities being committed in
foreign countries, such as soldiers raping young chil-
dren.” Id. at 302. But because “the vast majority of
[the statute’s] applications” were constitutional re-
strictions on speech integral to criminal conduct, the
Court concluded that the statute was not facially inva-
lid. Id. at 303. To the extent protected speech was
shown to fall within the statute’s sweep, the Court de-
termined that such challenges should go forward on an
as-applied basis. Id. at 302.

On the other hand, in Reno v. American Civil Lib-
erties Union, the Supreme Court held that a statute
was overbroad in its prohibition of a “knowing trans-
mission of obscene or indecent messages to any recipi-
ent under 18 years of age” as well as the “knowing
sending or displaying of patently offensive messages in
a manner that is available to a person under 18 years
of age.” 521 U.S. 844, 859 (1997). The Court concluded
that this regulation was substantially overbroad be-
cause it prohibited “discussions about prison rape or
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safe sexual practices, artistic images that include nude
subjects, and arguably the card catalogue of the Car-
negie Library.” Id. at 878.

With the principles from Williams and Reno in
mind, we turn to the statute at issue here. The legiti-
mate sweep of Minn. Stat. § 609.352, subd. 2a(2), is to
protect children from sexual abuse and exploitation
and from exposure to harmful sexual material. See
Free Speech Coal., 535 U.S. at 244 (“The sexual abuse
of a child is a most serious crime and an act repugnant
to the moral instincts of decent people.”); Sable
Commc’ns of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989)
(“We have recognized that there is a compelling inter-
est in protecting the physical and psychological well-
being of minors. This interest extends to shielding
minors from the influence of literature that is not ob-
scene by adult standards.”). And because of its specific-
intent requirement, see State v. Fleck, 810 N.W.2d 303,
308 (Minn. 2012), the statute does not target broad cat-
egories of speech.

Rather, the statute intrudes upon constitutionally
protected speech only in a narrow set of circumstances
—only insofar as the prohibited communication is not
integral to criminal conduct, is not obscene, and does
not fall within another category of unprotected speech.
Cf. United States v. Dean, 635 F.3d 1200, 1205-06 (11th
Cir. 2011) (concluding that a statute was not substan-
tially overbroad because it regulated speech that was
obscene or child pornography and the material outside
the scope of those categories of unprotected speech was
insubstantial). For example, the plain terms of Minn.
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Stat. § 609.352, subd. 2a(2), prohibit an adult from us-
ing the Internet to send a child sexually graphic, but
artistic, pictures with the specific intent to sexually
arouse any person even if the adult does not also plan
to pursue further criminal actions with the child. Such
communications seem unlikely, however, given the
statute’s requirement that the adult target a specific
child with the communication relating to sexual con-
duct. See id. And “[t]he ‘mere fact that one can conceive
of some impermissible applications of a statute is not
sufficient to render it susceptible to an overbreadth
challenge.”” Williams, 553 U.S. at 303 (quoting Taxpay-
ers for Vincent, 466 U.S. at 800).

The specific intent requirement also makes this
case factually distinguishable from Reno. The federal
statute in Reno contained no requirement that the in-
decent or offensive messages be transmitted with the
intent to arouse sexual desires. See 521 U.S. at 859-60.
Here, the specific intent requirement ensures that
Minn. Stat. § 609.352, subd. 2a(2), would not prohibit
discussions about safe sexual practices, artistic images
that include nude subjects, or library card catalogues,
except in the unlikely circumstance in which the adult
acts with the intent to arouse sexual desires.

In our view, there will be some, but relatively few,
communications prohibited under the statute that
would be entitled to First Amendment protection. See
Osborne v. Ohio, 495 U.S. 103, 112 (1990) (“Even where
a statute at its margins infringes on protected expres-
sion, ‘facial invalidation is inappropriate if the “re-
mainder of the statute ... covers a whole range of
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easily identifiable and constitutionally proscribable

. conduct . ...””” (quoting New York v. Ferber, 458
U.S. 747,770 n.25 (1982))). Those communications that
fall within this narrow sliver of speech will be suffi-
ciently limited that they may be protected through as-
applied challenges. See Washington-Davis, 881 N.W.2d
at 540 (refusing to strike down a promotion of prosti-
tution statute on the grounds that it could be applied
to people working in the adult film industry and
explaining that “the statute’s application to those in-
volved in the making of pornography should be re-
solved, if it ever arises, through an as-applied
challenge”). Invalidation of a statute for substantial
overbreadth is “strong medicine” that should be used
“only as a last resort.” Broadrick v. Oklahoma, 413 U.S.
601, 613 (1973); see also Williams, 553 U.S. at 292
(“[W]e have vigorously enforced the requirement that
a statute’s overbreadth be substantial, not only in an
absolute sense, but also relative to the statute’s plainly
legitimate sweep.”). Given the relatively few protected
communications that the statute regulates, we hold
that Minn. Stat. § 609.352, subd. 2a(2), is not substan-
tially overbroad.®

6 Because we have concluded that Minn. Stat. § 609.352,
subd. 2a(2), is not substantially overbroad, we have no need to
determine whether the statute is narrowly tailored to achieve a
compelling government interest or whether a limiting interpreta-
tion would preserve the statute’s constitutionality.
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CONCLUSION

Based on our analysis, we hold that Minn. Stat.
§ 609.352, subd. 2a(2), is not facially unconstitutional
under the First Amendment. Accordingly, we reverse
the decision of the court of appeals.

Reversed.
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OPINION
REYES, Judge.

Appellant challenges the district court’s order de-
termining that Minn. Stat. § 609.352, subd. 2a(2), is
unconstitutionally overbroad on its face and dismiss-
ing charge against respondent under the statute. Ap-
pellant also argues that the statute is a permissible
content-based regulation of speech. Because we con-
clude that the statute implicates both protected and
unprotected speech, is unconstitutionally overbroad on
its face, is not readily susceptible to a narrowing con-
struction, and is not narrowly tailored to achieve the
state’s compelling interest of protecting minors from
sexual predators on the Internet, we affirm.

FACTS

On November 29, 2014, a father reported to law
enforcement that he found inappropriate images on his
15-year-old child’s iPad. The photographs depicted a
close-up of a female’s genitals, a close-up of a female’s
buttocks covered by a thong, and a female naked from
the waist to the neck. The photographs were sent from
respondent Krista Ann Muccio’s Instagram account
via direct message. A search warrant was obtained and
served on Instagram. The search revealed that Muccio
and the child had sexually explicit conversations and
had exchanged sexually explicit photographs.

Appellant State of Minnesota charged Muccio
with one count of felony communication with a minor
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describing sexual conduct in violation of Minn. Stat.
§ 609.352, subd. 2a(2), and a second count of felony pos-
session of pornographic work involving minors in vio-
lation of Minn. Stat. § 617.247, subd. 4(a) (2014).
Muccio filed a motion requesting that the district court
declare Minn. Stat. § 609.352, subd. 2a(2), unconstitu-
tional, and requesting that the court dismiss the sec-
ond count. The state opposed the motion.

The district court concluded that Minn. Stat.
§ 609.352, subd. 2a(2), is facially overbroad and uncon-
stitutional under the First Amendment and dismissed
count one. The district court concluded that there was
sufficient evidence to establish probable cause for trial
on the second count.! The state appeals.

ISSUES

I. Does Minn. Stat. § 609.352, subd. 2a(2), pro-
scribe only unprotected speech?

II. If Minn. Stat. § 609.352, subd. 2a(2), pro-
scribes protected speech, is it unconstitutionally over-
broad on its face because it prohibits a substantial
amount of protected speech?

III. If Minn. Stat. § 609.352, subd. 2a(2), is un-
constitutionally overbroad, can the statute be nar-
rowly construed to save it from overbreadth?

IV. Is Minn. Stat. § 609.352, subd. 2a(2), narrowly
tailored to serve a compelling government interest?

1 The district court stayed Muccio’s trial proceedings pend-
ing the state’s appeal.
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ANALYSIS

The state argues that the district court erred by
concluding that Minn. Stat. § 609.352, subd. 2a(2), vio-
lates the First Amendment to the United States Con-
stitution and article I, section 3, of the Minnesota
Constitution because it is unconstitutionally over-
broad on its face.? In addition, the state argues that
Minn. Stat. § 609.352, subd. 2a(2), is a constitutional
content-based regulation of speech. The state asks this
court to reverse the district court and reinstate the
charges against Muccio under the statute.

The constitutionality of Minn. Stat. § 609.352,
subd. 2a(2), is an issue of first impression. “We review
the constitutionality of statutes de novo.” State wv.
Melchert-Dinkel, 844 N.W.2d 13, 18 (Minn. 2014). The
state does not dispute that Minn. Stat. § 609.352, subd.
2a(2), is a content-based restriction on speech. Con-
tent-based regulations are presumptively unconstitu-
tional under the First Amendment. United States v.
Playboy Entm’t Grp., Inc., 529 U.S. 803, 816-17, 120
S. Ct. 1878, 1888 (2000). “The [s]tate bears the burden
of showing that a content-based restriction on speech
does not violate the First Amendment.” Melchert-
Dinkel, 844 N.W.2d at 18.

The First Amendment to the United States Con-
stitution, which applies to the states through the Four-
teenth Amendment, provides that “Congress shall
make no law . . . abridging the freedom of speech. . ..”

2 Muccio did not assert an as-applied challenge to the stat-
ute.
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U.S. Const. amend. I; Minn. Const. art. I, § 3 (“[A]ll per-
sons may freely speak, write and publish their senti-
ments on all subjects, being responsible for the abuse
of such right.”). “As a general matter, the [First Amend-
ment] establishes that, above all else, the government
has no power to restrict expression because of its mes-
sage, its ideas, its subject matter, or its content.”
Melchert-Dinkel, 844 N.W.2d at 18 (quotations omit-
ted). “It is . . . well established that speech may not be
prohibited because it concerns subjects offending our
sensibilities.” Ashcroft v. Free Speech Coal., 535 U.S.
234, 245, 122 S. Ct. 1389, 1399 (2002). “In evaluating
the free speech rights of adults, [the Supreme Court
has] made it perfectly clear that ‘[s]exual expression
which is indecent but not obscene is protected by the
First Amendment.”” Reno v. Am. Civil Liberties Union,
521 U.S. 844, 874, 117 S. Ct. 2329, 2346 (1997) (second
alteration in original) (quoting Sable Commc’ns of Cal.,
Inc. v. FCC, 492 U.S. 115, 126, 109 S. Ct. 2829, 2836
(1989)).

Minn. Stat. § 609.352, subd. 2a(2), provides:

A person 18 years of age or older who uses the
Internet, a computer, computer program,
computer network, computer system, an elec-
tronic communications system, or a telecom-
munications, wire, or radio communications
system, or other electronic device capable of
electronic data storage or transmission to
commit any of the following acts, with the in-
tent to arouse the sexual desire of any person,
is guilty of a felony . .. : engaging in commu-
nication with a child or someone the person
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reasonably believes is a child, relating to or
describing sexual conduct.

“Child” is defined as “a person 15 years of age or
younger.” Id., subd. 1(a). “Sexual conduct” is defined as
“sexual contact of the individual’s primary genital area,
sexual penetration as defined in section 609.341, or sex-
ual performance as defined in section 617.246.” Id.,
subd. 1(b). The statute criminalizes what is referred to
as “grooming,” the process whereby sexual predators
engage in sexually explicit conversations with a child
and expose the child to pornographic material in an at-
tempt to lower the child’s inhibitions and acclimate the
child toward a sexual encounter. M. Megan McCune,
Virtual Lollipops and Lost Puppies: How Far Can States
Go to Protect Minors Through the Use of Internet Lur-
ing Laws, 14 CommLaw Conspectus 503, 506 n. 19 (2006).

I. Minn. Stat. § 609.352, subd. 2a(2), implicates
both protected and unprotected speech.

The state argues that Minn. Stat. § 609.352, subd.
2a(2), proscribes only unprotected speech and there-
fore is permissible under the First Amendment. We
disagree.

“The freedom of speech has its limits; it does not
embrace certain categories of speech. . . .” Free Speech
Coal., 535 U.S. at 245-46, 122 S. Ct. at 1399. “[T]he Su-
preme Court has long permitted some content-based
restrictions in a few limited areas, in which speech is
of such slight social value as a step to truth that any
benefit that may be derived from [it] is clearly out-
weighed by the social interest in order and morality.”
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Melchert-Dinkel, 844 N.W.2d at 19 (second alteration
in original). Among the traditional exceptions to the
First Amendment are speech integral to criminal con-
duct, obscenity, and child pornography. United States v.
Alvarez, 132 S. Ct. 2537, 2544 (2012) (plurality opin-
ion). The state asserts that the speech at issue is un-
protected because it falls within or may be analogized
to these three exceptions. We address each exception in
turn.

A. Speech integral to criminal conduct

The state first argues that the speech prohibited
under Minn. Stat. § 609.352, subd. 2a(2), is not entitled
to First Amendment protection because it is speech in-
tegral to criminal conduct. “Offers to engage in illegal
transactions are categorically excluded from First
Amendment protection.” United States v. Williams, 553
U.S. 285,297, 128 S. Ct. 1830, 1841 (2008). “[T]he First
Amendment’s protections do not extend to speech or
writing used as an integral part of conduct in violation
of a valid criminal statute.” Melchert-Dinkel, 844
N.W.2d at 19 (quotation omitted). Speech “intended to
induce or commence illegal activities” such as conspir-
acy, incitement, and solicitation, is not protected. Wil-
liams, 553 U.S. at 298, 128 S. Ct. at 1842.

Sexual contact between an adult and a child is
criminal conduct which varies in severity depending
on the age of the child and the offender. Minn. Stat.
§§ 609.342, .343, .344, .345 (2014). Soliciting sex from
a child is speech integral to criminal conduct if made
with the intent to induce or commence illegal activity.
Williams, 553 U.S. at 298, 128 S. Ct. at 1842. The
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connection between the speech and the illegal act must
be direct and unmistakable.

But Minn. Stat. § 609.325, subd. 2a(2), sweeps
more broadly and prohibits “engaging in communi-
cation with a child or someone the person reasonably
believes is a child, relating to or describing sexual con-
duct” “with the intent to arouse the sexual desire of any
person.” (Emphasis added.) The state concedes that the
statute prohibits speech which precedes the solicita-
tion of criminal sexual conduct by sexual predators.
Therefore, the prohibited speech is one step removed
from speech which has, thus far, been recognized as
speech which is integral to criminal conduct. “The pro-
spect of crime, however, by itself does not justify laws
suppressing protected speech.” Free Speech Coal., 535
U.S. at 245, 122 S. Ct. at 1399. As with the statute in-
validated in Free Speech Coalition, although the com-
munication proscribed by the statute here “can lead to
actual instances of child abuse, the causal link is con-
tingent and indirect. The harm does not necessarily
follow from the speech, but depends upon some un-
quantified potential for subsequent criminal acts.” Id.
at 250,122 S. Ct. at 1402 (striking down two provisions
of the Child Pornography Prevention Act) (citations
omitted).?

The state mistakenly relies on State v. Washing-
ton-Davis to support its position. 867 N.W.2d 222, 232

3 We further note that Minn. Stat. § 609.325, subd. 2a(2),
itself cannot be used as a basis for concluding that the speech-
integral-to-criminal-conduct exception applies. See Melchert-Dinkel,
844 N.W.2d at 20 (rejecting the state’s proposed “circular” analy-
sis of upholding the challenged statute because the speech was
prohibited by that same statute).
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(Minn. App. 2015), review granted (Minn. Sept. 29,
2015). The statute at issue in Washington-Davis pro-
hibits the “solicitation, inducement, and promotion of
prostitution.” Minn. Stat. § 609.322, subd. 1la(1)-(2)
(2014). Prostitution is illegal. Minn. Stat. § 609.324
(2014 & Supp. 2015). The causal link between the
speech and criminal conduct is direct and unmistaka-
ble. The speech is “intended to induce or commence il-
legal activit[y]l.” Williams, 553 U.S. at 298, 128 S. Ct. at
1842. In contrast, Minn. Stat. § 609.325, subd. 2a(2),
does not prohibit speech with a direct causal connec-
tion to criminal conduct.

“To be sure, there remains an important distinc-
tion between a proposal to engage in illegal activity
and the abstract advocacy of illegality.” Id. at 298-99,
128 S. Ct. at 1842. The Supreme Court has held, “The
government may not prohibit speech because it in-
creases the chance an unlawful act will be committed
‘at some indefinite future time.”” Free Speech Coal.,
535 U.S. at 253, 122 S. Ct. at 1403 (quoting Hess v. In-
diana, 414 U.S. 105, 108, 94 S. Ct. 326, 328 (1973)).
Similarly, the Minnesota Supreme Court has noted
that “[a]pplying the ‘speech integral to criminal con-
duct’ exception to harmful conduct would be an expan-
sion of the exception,” and that, in light of recent
Supreme Court precedent, it was “wary of declaring
any new categories of speech that fall outside of the
First Amendment’s umbrella protections.” Melchert-
Dinkel, 844 N.W.2d at 20.

The state “has shown no more than a remote
connection between speech that might encourage
thoughts or impulses and any resulting child abuse.
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Without a significantly stronger, more direct connec-
tion, the [glovernment may not prohibit speech on the
ground that it may encourage [sexual predators] to en-
gage in illegal conduct.” Free Speech Coal., 535 U.S. at
253-54,122 S. Ct. at 1403. Interpreting the speech pro-
hibited by Minn. Stat. § 609.325, subd. 2a(2), as falling
within the speech-integral-to-criminal-conduct excep-
tion would require that we expand the application of
the exception. We thus conclude that the speech-
integral-to-criminal-conduct exception, as currently
interpreted, is inapplicable.

B. Obscenity

The state next argues that Minn. Stat. § 609.352,
subd. 2a(2), prohibits speech which is obscene and
therefore is not entitled to First Amendment protec-
tion. In Miller v. California, the Supreme Court

set forth the governing three-part test for as-
sessing whether material is obscene and thus
unprotected by the First Amendment: “(a)
[W]hether the ‘average person, applying con-
temporary community standards’ would find
that the work, taken as a whole, appeals to the
prurient interest; (b) whether the work de-
picts or describes, in a patently offensive way,
sexual conduct specifically defined by the ap-
plicable state law; and (c) whether the work,
taken as a whole, lacks serious literary, artis-
tic, political, or scientific value.”
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Ashcroft v. Am. Civil Liberties Union, 535 U.S. 564,
574, 122 S. Ct. 1700, 1707 (2002) (alteration in origi-
nal) (quoting Miller v. California 413 U.S. 15, 24, 93
S. Ct. 2607, 2615 (1973)). The state argues that the re-
quirements of Minn. Stat. § 609.352, subd. 2a(2), sat-
isfy the three prongs of the Miller obscenity test.
Specifically, the state argues that the requirement that
the communication be made with the intent to arouse
the sexual desire of any person in conjunction with the
requirement that the communication be with a child or
someone the person reasonably believes is a child sat-
isfies the first and third prongs of the Miller test. But
these elements of Minn. Stat. § 609.352, subd. 2a(2), do
not narrowly limit the statute’s reach to communica-
tions which appeal to the prurient interest under con-
temporary community standards, nor do they exclude
from the statute’s ambit speech which has social value.
Cf. Am. Civil Liberties Union,535 U.S. at 578,122 S. Ct.
at 1709 (concluding that statute regulating matters
consistent with the Miller obscenity requirements was
not substantially overbroad). We therefore conclude
that, because the speech proscribed by the statute is
not limited to obscene speech under Miller, the obscen-
ity exception is inapplicable.

C. Child pornography

Lastly, the state argues that Minn. Stat. § 609.352,
subd. 2a(2), though not prohibiting child pornography,
may be analogized to the statutes prohibiting child
pornography, and the prohibited speech therefore is
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unprotected under the First Amendment. In New York
v. Ferber, the Supreme Court concluded that child por-
nography is unprotected speech and upheld a New
York state law banning the sale or promotion of child
pornography. 458 U.S. 747, 102 S. Ct. 3348 (1982). The
Court reached this conclusion by “distinguish[ing]
child pornography from other sexually explicit speech
because of the [s]tate’s interest in protecting the chil-
dren exploited by the production process.” Free Speech
Coal., 535 U.S. at 240, 122 S. Ct. at 1396 (citing Ferber,
458 U.S. at 758, 102 S. Ct. at 3355).

The policy justifications supporting the child por-
nography category of unprotected speech are inappli-
cable here because children need not be exploited by or
even involved in the process of producing the speech
prohibited by Minn. Stat. § 609.352, subd. 2a(2). In-
deed, children need not be depicted, nor is any imagery
required. Id. There need only be a “communication . . .
relating to or describing sexual conduct.” Id. Accord-
ingly, this unprotected-speech category is inapplicable,
and we cannot expand its application.

In sum, the speech prohibited by Minn. Stat.
§ 609.352, subd. 2a(2), is not limited to speech integral
to criminal conduct or obscenity, nor can we deem the
proscription permissible by analogizing it to child por-
nography. We therefore conclude that the statute pro-
scribes protected speech and implicates the First
Amendment.
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II. Minn. Stat. § 609.352, subd. 2a(2), is facially
overbroad in violation of the First Amend-
ment.

The state asserts that the district court errone-
ously concluded that Minn. Stat. § 609.352, subd. 2a(2),
is unconstitutionally overbroad on its face because any
potentially overbroad applications of the statute are
not substantial. We are not persuaded.

“A statute is overbroad on its face if it prohibits
constitutionally protected activity, in addition to activ-
ity that may be prohibited without offending constitu-
tional rights.” State v. Machholz, 574 N.W.2d 415, 419
(Minn. 1998). “The overbreadth doctrine prohibits the
[glovernment from banning unprotected speech if a
substantial amount of protected speech is prohibited
or chilled in the process.” Free Speech Coal., 535 U.S. at
255,122 S. Ct. at 1404. The overbreadth must be sub-
stantial “not only in an absolute sense, but also relative
to the statute’s plainly legitimate sweep.” Williams,
553 U.S. at 292, 128 S. Ct. at 1838. Applying the over-
breadth doctrine to invalidate a statute is “‘strong
medicine’ that is used ‘sparingly and only as a last re-
sort.”” N.Y. State Club Ass’n, Inc. v. City of New York,
487 U.S. 1, 14, 108 S. Ct. 2225, 2234 (1988) (quoting
Broadrick v. Oklahoma, 413 U.S. 601, 613, 93 S. Ct.
2908, 2916 (1973)).

We conclude that Minn. Stat. § 609.352, subd.
2a(2), “suppresses a large amount of speech that adults
have a constitutional right to receive and to address to
one another.” Am. Civil Liberties Union, 521 U.S. at
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874, 117 S. Ct. at 2346. Several facets of the statute
give rise to its substantial overbreadth. First, the stat-
ute’s intent requirement is satisfied if the adult has
“the intent to arouse the sexual desire of any person.”
Minn. Stat. § 609.352, subd. 2a(2) (emphasis added).
Second, the communication need only be “relating to or
describing sexual conduct.” Id. (emphasis added).
Third, “engage” is not defined, so it is unclear whether
a one-way communication would be sufficient. Id. Fi-
nally, the communication need not be direct, exclu-
sively between the adult and the child, or concerning
sexual conduct between the adult and the child. Id.

The district court gave several examples that il-
lustrate the statute’s overbreadth which we find per-
suasive and reiterate here. A music video producer
creates a video with sexually explicit depictions or lyr-
ics, with the intent to arouse the sexual desire of some
person who views or listens to the video, places that
video on social media, and a child age 15 or younger
sees or hears it. A film producer produces a movie with
sex scenes, with the intent to arouse the sexual desire
of some person who views the film, makes that movie
available on an Internet streaming service, and a child
age 15 or younger sees it. A writer of young-adult fic-
tion electronically publishes a book describing a sex
scene, with the intent to arouse the sexual desire of
any one of the book’s readers, and a child age 15 or
younger reads it. All of these acts are criminalized un-
der Minn. Stat. § 609.352, subd. 2a(2).

The state argues that the statute is not overbroad
because it includes a specific intent requirement. But
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the state cites no authority for the proposition that ex-
pression made with the specific intent to arouse the
sexual desire of any person, even in the context of a
communication with a child, is speech unprotected by
the First Amendment. Additionally, the state argues
that the statute is not overbroad by suggesting that
the statutory definition of sexual conduct is limited to
sexual conduct between the adult and the child. But
the applicable definition of sexual conduct contains no
such limitation. Sexual conduct is defined to include
“sexual contact of the individual’s primary genital
area.” Id., subd. 1(b) (emphasis added). “The individ-
ual” is not further restricted to the adult subject to the
statute or the child whom the adult is grooming. The
statute thus covers communications relating to or de-
scribing the sexual conduct of any person, further con-
tributing to its overbreadth.

Finally, at oral argument, the state urged this
court to conclude that the statute is constitutional be-
cause prosecutorial discretion will save the statute
from absurd applications. But as the Supreme Court
has stated, “[T]he First Amendment protects against
the [glovernment,; it does not leave us at the mercy of
noblesse oblige. We would not uphold an unconstitu-
tional statue [sic] merely because the [glovernment
promised to use it responsibly.” United States v. Ste-
vens, 559 U.S. 460, 480, 130 S. Ct. 1577, 1591 (2010).
Moreover, the state’s argument that prosecutors will,
in their discretion, exercise their authority under the
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statute only as it was intended is “an implicit acknowl-
edgement of the potential constitutional problems with
a more natural reading.” Id.

The state is undoubtedly attempting to prohibit
speech which poses a risk to vulnerable children. “The
precedents establish, however, that speech within the
rights of adults to hear may not be silenced completely
in an attempt to shield children from it.” Free Speech
Coal., 535 U.S. at 252,122 S. Ct. at 1402. “The [g]overn-
ment cannot ban speech fit for adults simply because
it may fall into the hands of children.” Id. at 252, 122
S. Ct. at 1403. Therefore, though the statute’s aim is
laudable, the law is unconstitutionally overbroad be-
cause the “restriction goes well beyond that interest by
restricting the speech available to law-abiding adults.”
Id. at 252-53, 122 S. Ct. at 1403.

ITI. Minn. Stat. § 609.352, subd. 2a(2), cannot be
narrowly construed.

The state argues that, if Minn. Stat. § 609.352,
subd. 2a(2), is unconstitutionally overbroad on its face,
the court should apply a limiting construction to up-
hold the law’s constitutionality. We are unable to do so.

If at all possible, we are to interpret a statute to
“preserve its constitutionality.” Hutchinson Tech., Inc.
v. Comm’r of Revenue, 698 N.W.2d 1, 18 (Minn. 2005);
see also Minn. Stat. § 645.17(3) (2014) (“[T]he legisla-
ture does not intend to violate the Constitution of the
United States or of this state.”). But a limiting con-
struction should be imposed only if a statute is “readily
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susceptible to such a construction.”™ Stevens, 559 U.S.
at 481, 130 S. Ct. at 1591-92 (quotation omitted). A
statute is invalid if its terms leave no room for a nar-
rowing construction. Bd. of Airport Comm’rs v. Jews for
Jesus, Inc., 482 U.S. 569, 575-77,107 S. Ct. 2568, 2572—
73 (1987).

The state proposes several statutory revisions.
First, the state proposes that we limit the “intent to
arouse the sexual desire of any person” to the intent to
arouse the sexual desire of the adult or child engaging
in the communication. Second, the state proposes that
we limit the definition of “sexual conduct” to sexual
contact, penetration, or performance “between the
adult and the child.” Third, the state argues that the
statute should be construed to require a “direct com-
munication from adult to child.”

All of the state’s proposed limiting constructions
require that we add language to Minn. Stat. § 609.352,
subd. 2a(2). Adding language requires a rewrite of the
statute and “would constitute a serious invasion of the

4 While the state argues that the statute is unambiguous, it
nevertheless requests that we apply a limiting construction to
save the statute, invoking the canon of constitutional avoidance.
But the canon of constitutional avoidance only applies to “ambig-
uous statutory language.” Stevens, 559 U.S. at 481, 130 S. Ct. at
1591-92 (quoting F.C.C. v. Fox Television Stations, Inc., 556 U.S.
502, 516, 129 S. Ct. 1800, 1811 (2009)).

5 The state does not propose a limiting construction for the
“relating to . .. sexual conduct” language, nor does the state ad-
dress the ambiguity surrounding the definition of “engage.” Minn.
Stat. § 609.352, subd. 2a(2) (emphasis added).
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legislative domain and sharply diminish [the legisla-
ture’s] incentive to draft a narrowly tailored law in the
first place.” Stevens, 559 U.S. at 481, 130 S. Ct. at 1592
(quotations omitted). We therefore conclude that the
statute is not readily subject to a narrowing construc-
tion to save it from overbreadth.

IV. Minn. Stat. § 609.352, subd. 2a(2), is an un-
constitutional content-based regulation of
speech.

Finally, the state contends that, if we determine
Minn. Stat. § 609.352, subd. 2a(2), applies to protected
expression, the statute is nevertheless a constitutional
content-based restriction on speech. We disagree.

A statute that regulates speech based on content
is unconstitutional unless it satisfies strict scrutiny.
See Playboy Entm’t Grp., Inc., 529 U.S. at 813, 120
S. Ct. at 1886. To satisfy strict scrutiny, the state must
show that the statute

(1) is justified by a compelling government in-
terest and (2) is narrowly drawn to serve that
interest. The [s]tate must specifically identify
an actual problem in need of solving, and the
curtailment of free speech must be actually
necessary to the solution. In other words,
[t]here must be a direct causal link between
the restriction imposed and the injury to be
prevented.

Melchert-Dinkel, 844 N.W.2d at 21-22 (second altera-
tion in original) (quotations and citations omitted).
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As previously noted, Minn. Stat. § 609.352, subd.
2a(2), prohibits “grooming,” the process whereby sex-
ual predators “use pictures and conversations to
[ilnterest a victim in or overcome inhibitions about
sexual activity.” McCune, supra, at 506 n.19 (alteration
in original) (quotation omitted). We agree, and the par-
ties do not dispute, that the state has a compelling in-
terest in prohibiting this conduct. “The sexual abuse of
a child is a most serious crime and an act repugnant to
the moral instincts of a decent people.” Free Speech
Coal., 535 U.S. at 244, 122 S. Ct. at 1399. “The pre-
vention of sexual exploitation and abuse of children
constitutes a government objective of surpassing im-
portance.” Ferber, 458 U.S. at 757, 102 S. Ct. at 3355.
Therefore, the question is whether the statute is suffi-
ciently narrowly tailored to serve this compelling in-
terest.

Under the narrowly tailored inquiry,

a court assumes that certain protected speech
may be regulated, and then asks what is the
least restrictive alternative that can be used
to achieve that goal. The purpose of the test is
to ensure that speech is restricted no further
than necessary to achieve the goal, for it is im-
portant to ensure that legitimate speech is not
chilled or punished.

Ashcroft v. Am. Civil Liberties Union, 542 U.S. 656, 666,
124 S. Ct. 2783, 2791 (2004). Minn. Stat. § 609.352,
subd. 2a(2), restricts significantly more speech than
is necessary to achieve the state’s compelling interest
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of protecting children from sexual predators on the In-
ternet. Thus, for the same reasons we concluded that
the statute is infirm under the overbreadth doctrine,
we conclude that the statute is not sufficiently nar-
rowly tailored to serve the state’s compelling interest.

DECISION

Minn. Stat. § 609.352, subd. 2a(2), proscribes pro-
tected speech and is facially overbroad in violation of
the First Amendment. Further, because any attempt to
construe the statute constitutionally would require
that we rewrite the statute, which would constitute an
invasion of the legislative domain and discourage the
legislature from drafting a narrowly tailored law, we
decline to do so. Finally, the statute is not narrowly
drawn to serve the state’s compelling interest in pro-
tecting children from sexual abuse and exploitation on
the Internet and therefore is an unconstitutional con-
tent-based regulation of speech.

Affirmed.
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF DAKOTA FIRST JUDICIAL DISTRICT

------------------------------------- Court File No.

State of Minnesota, 19HA-CR-15-1022

Plaintiff, FINDINGS OF FACT,
vs. CONCLUSIONS OF LAW,
Krista Ann Muccio, AND ORDER

DISMISSING COUNT I

Defendant.

(Filed Nov. 25, 2015)

This matter came before the Court for a contested
omnibus/Florence hearing on October 2, 2015, at the
Dakota County Judicial Center, Hastings, Minnesota.

Jennifer Bovitz, Assistant Dakota County Attor-
ney, appeared on behalf of the State. John Westrick,
Esq., appeared with and on behalf of Defendant Krista
Ann Muccio.

Defendant is charged with the following two fel-
ony counts: Count I, Engage in Electronic Communica-
tion Relating or Describing Sexual Conduct with Child,
and Count II, Possess Pornographic Work—Computer/
Electronic/Magnetic/Optical Image.

Defendant asserts that Count I must be dismissed
because the charging statute is facially unconstitu-
tional as overbroad and not narrowly drawn, in vio-
lation of the First Amendment. Defendant further
asserts that Count II must also be dismissed because
the alleged pornographic work no longer exists.
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The contested issues were submitted to the Court
for determination based upon the following exhibits.
State’s Exhibit 1 is a compact disc containing, in rele-
vant part, copies of the police reports and transcripts
of the Defendant’s and the alleged victim’s statements
to police. Defense Exhibits 1 to 14 consist of illustrative
photographs and a transcript of the legislative history
for the charging statute underlying Count I.

The record remained open through October 28,
2015, for post-hearing submission of additional memo-
randa by counsel.

Based upon the exhibits received and the written
arguments of counsel, the Court makes the following:

FINDINGS OF FACT

1. In November 2014, Inver Grove Heights po-
lice commenced an investigation regarding
a report by “J.P.” about “inappropriate” pho-
tographs J.P. found on his 15-year-old-son
“D.P.’s” iPad. Police reviewed D.P.’s iPad and
located three photographs in a file folder la-
beled “recently deleted.”

2. The first photograph consisted of a close-up
image of a female’s bare genitals. The second
photograph showed a female from the neck to
below the waste [sic], with her bare breasts
exposed. The third photograph depicted an
image of the backside of a female who was
wearing thong-type underwear. An investiga-
tor determined that D.P. received the three
photographs via “Instagram Direct” during
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the evening of November 25, 2014. The “re-
cently deleted” folder also contained photo-
graphs of D.P.’s bare chest and stomach.

D.P. provided a recorded statement to police.
D.P. stated he received the above-described
photographs via Instagram Direct from an
adult female he knew as “Mrs. Muccio.” This
female was later identified as Krista Ann
Muccio (“Defendant”). D.P. did not know
whether any of the photographs were of De-
fendant.

D.P. relayed that he met Defendant at the
middle school he attended during the eighth
grade. He said Defendant worked as a lunch
lady at the middle school. At the time of D.P.’s
statement, he was attending the ninth grade
at a different school.

D.P. stated he began communicating electron-
ically with Defendant via Instagram Direct in
June of 2014. D.P. used his iPad for those com-
munications. The communications ceased just
days before the police began investigating the
matter.

D.P. described his communications with D.P.
[sic] as including the sharing of digital images
and sexually-explicit text messages. He stated
their conversations did not become sexual in
nature until a week ago. During those conver-
sations, D.P. and Defendant detailed sexual
acts they wanted to perform on each other, in-
cluding fellatio and anal sex. D.P. stated that
Defendant told him they could not “do any-
thing right now” because D.P. was “too young”
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and they could “start doing stuff” when D.P.
turned “18.”

According to D.P., on November 25, 2014, after
Defendant sent him the three photographs
showing females in various stages of undress,
she told him she wanted something in return.
D.P. said he took a photograph of his bare gen-
itals and sent it to Defendant about 30
minutes later. D.P. described this photograph
as showing only his genitals. He did not pro-
vide any further details about this photo-
graph. D.P. stated that after he sent the
photograph to Defendant, Defendant mes-
saged him stating “that was really worth the
wait.”

Defendant provided a mirandized and recorded
statement to police. She admitted communi-
cating with D.P. via Instagram Direct. She
said she used only her cell phone and Insta-
gram Direct to do so.

Defendant described her electronic conversa-
tions with D.P. as being “a little bit” sexually
explicit at times. Defendant further admitted
that she sent D.P. photographs of females in
various stages of undress. Defendant stated
that none of the photographs were of her and
that she retrieved them from the internet. De-
fendant also admitted receiving the photo-
graph of D.P.’s genitals. She said D.P. sent her
that photograph about a week earlier.

Defendant stated the photograph of D.P’s
genitals no longer exists because she deleted
it. More precisely, however, Defendant only
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had the capability to “hide” the image from be-
ing displayed on her cell phone. It is a function
of Instagram Direct that the recipient of a dig-
ital image does not have the capability to de-
lete the image. Only the sender of an image
can delete the image. Furthermore, a recipi-
ent of an image cannot forward the image or
save a copy of the image.

Soon after an image is deleted from Insta-
gram Direct, it can no longer be retrieved.
Such is the case here. The image allegedly de-
picting D.P.’s bare genitals was deleted by D.P.
a few days after he sent it to Defendant. This
image no longer exists and cannot be re-
trieved.

Investigators submitted data requests to In-
stagram. Instagram confirmed that the al-
leged image depicting D.P.’s genitals was no
longer retrievable. Instagram was able to pro-
vide transcripts of text messages between De-
fendant and D.P. Those messages included the
following communications. On November 25,
2014, D.P. sent Defendant a message in which
he recalled looking at Defendant’s “boobs”
during a previous encounter. Defendant indi-
cated she was blushing in response. D.P. re-
plied, “cuz you want me to fuck you.” D.P. later
requested a picture from Defendant and De-
fendant answered she is going to “hell” but
would “manage something.” D.P. stated he
would also manage something for Defendant,
to which Defendant remarked, “Deal!”



App. 56

13. Shortly after 3:00 a.m. on the following day,
D.P. sent Defendant a picture and stated “Hey
sexy;)”. During the ensuing conversation, De-
fendant acknowledged she should not be en-
gaging in this behavior with D.P. because of
the criminal penalties. At one point, Defen-
dant messaged D.P. stating, “You want to fuck
me” and D.P. responded, ““I want to fuck the
shit out of you.” At approximately 4:16 a.m.,
Defendant sent D.P. a picture at his request
and Defendant stated, “I can’t believe I'm do-
ing this! And this is tame lol”. D.P. replied that
he needed to send Defendant something and
Defendant remarked, “I['d] say you owe me;)”.
At about 4:40 a.m., D.P. sent Defendant a
picture and Defendant replied, “Ahhh ...
ummm, yeah seriously worth the 15 min wait!
All T can say is wow ... ” and “Totally trying
to not be turned on, it’s not working lol”. D.P.
asked Defendant, “Does it look like something
you would play with[?]” Defendant responded
“Absofuckinlutely lol[.]” Defendant and D.P.
continued to engage in graphic conversations
detailing specific sexual acts they wanted to
perform on each other, including oral and vag-
inal sex. D.P. asked Defendant to send him a
picture of her vagina. At approximately 5:20
a.m., Defendant sent D.P. a photograph. D.P.
then requested that Defendant send him a
picture of her “ass” and her “fingering” her-
self. About 20 minutes later, Defendant mes-
saged D.P. a picture and stated that she “had
to stay clothed just in case.” The Court notes
that Instagram was unable to provide any of
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the photographs mentioned in these conversa-
tions.

The Court notes that both Defendant and D.P.
minimized their involvement in the above-
described activities in their statements to
police.

Count I of the Complaint charges Defendant
with Engaging in Electronic Communication
Relating or Describing Sexual Conduct with a
Child, in violation of Minn. Stat. § 609.352,
subd. 2(a)(2). Defendant seeks dismissal of
this charge, asserting that the charging stat-
ute is facially unconstitutional in that it is
overbroad in violation of the First Amend-
ment. Count II of the Complaint charges De-
fendant with Possession of a Pornographic
Work, in violation of Minn. Stat. § 617.247,
subd. 4(a). Defendant also seeks dismissal of
this charge. She argues there is not probable
cause to believe she possessed a pornographic
work, especially given that the alleged porno-
graphic work does not exist.

CONCLUSIONS OF LAW

Minn. Stat. § 609.352, subd. 2(a)(2) is facially
overbroad and not narrowly drawn to promote
the State’s compelling interest in protecting
children from sexual predators online. Accord-
ingly, this provision is unconstitutional under
the First Amendment and Count I must be
dismissed.
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2. The State has presented sufficient evidence to
establish probable cause for trial on Count II.

ORDER

1. Count I, Engaging in Electronic Communi-
cation Relating or Describing Sexual Con-
duct with a Child, in violation of Minn. Stat.
§ 609.352, subd. 2(a)2), is hereby DIS-
MISSED.

2. This matter shall proceed to trial on Count II,
Possession of a Pornographic Work, in viola-
tion of Minn. Stat. § 617.247, subd. 4(a).

3. The attached Memorandum is incorporated
herein by reference.

Dated: November 25, 2015 BY THE COURT:

/s/ Pat Sutherland
Patrice K Sutherland
JUDGE OF

DISTRICT COURT

MEMORANDUM
Overbreadth Challenge to Count 1

The First Amendment mandates that “Congress
shall make no law ... abridging the freedom of
speech.” U.S. Const., Amend. 1. “The First Amendment
affords protection to symbolic or expressive conduct
as well as to actual speech.” Virginia v. Black, 538
U.S. 343, 358, 123 S.Ct. 1536, 1547 (2003) (citations
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omitted). However, “[t]he protections afforded by the
First Amendment . . . are not absolute[.]” Id. It is well
established “that the government may regulate certain
categories of expression consistent with the Constitu-
tion.” Id. (citation omitted). But where the government
enacts a law that “prohibits constitutionally protected
activity, in addition to activity that may be prohibited
without offending constitutional rights[,]” then the law
“is overbroad on its face” and violates the First Amend-
ment. State v. Macholz, 574 N.W.2d 415, 419 (Minn.
1998). “The overbreadth doctrine departs from tradi-
tional rules of standing to permit, in the First Amend-
ment area, a challenge to a statute both on its face and
as applied to the defendant.” Id. (citing Broadrick v.
Oklahoma, 413 U.S. 601, 612 (1973)).

Defendant raises an overbreadth challenge to
Minn. Stat. § 609.352, subd. 2(a)(2), which states in rel-
evant part:

Electronic solicitation of children. A per-
son 18 years of age or older who uses the In-
ternet, . .. or other electronic device capable
of electronic data storage or transmission to
commit any of the following acts, with the in-
tent to arouse the sexual desire of any person,
is guilty of a felony and may be sentenced as
provided in subdivision 4:

... engaging in communication with a child or
someone the person reasonably believes is a
child, relating to or describing sexual con-

ductl.]
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Minn. Stat. § 609.352, subd. 2(a)(2). The following def-
initions apply to this provision. A “child” is “a person
15 years of age or younger|.]” Id., subd. 1(a). “Sexual
conduct” is defined to include “sexual contact of the in-
dividuals primary genital areal or] sexual penetration
as defined in section 609.341,” Id., subd. 1(b). “Sexual
penetration” means: (1) sexual intercourse, cunnilin-
gus, fellatio, or anal intercourse; or (2) any intrusion
however slight into the genital or anal openings: (i) of
the complainant’s body by any part of the actor’s body
or any object used by the actor for this purpose; (ii) of
the complainant’s body by any part of the body of the
complainant, by any part of the body of another person,
or by any object used by the complainant or another
person for this purpose ... ; or (iii) of the body of the
actor or another person by any part of the body of the
complainant or by any object used by the complainant
for this purpose. . .. Minn. Stat. § 609.341, subd. 12.

Minn. [sic] § 609.352, subd. 2(a)(2) prohibits and
punishes speech based upon its content and is there-
fore a content-based regulation. Turner Broadcasting
System, Inc., 512 U.S. 622, 642 (1994) (a content-based
regulation “suppress[es], disadvantagels], or impose|s]
differential burdens upon speech because of its con-
tent”). Content-based regulations are presumptively
unconstitutional under the First Amendment. United
States v. Playboy Entm ’t Grp., Inc., 529 U.S. 803, 813
(2000). The State bears the burden to rebut this pre-
sumption. Ashcroft v. ACLU, 542 U.S. 656, 660 (2004);
Turner Broadcasting Sys., Inc., 512 U.S. at 643. The
United States Supreme Court requires the “most
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exacting scrutiny to regulations that suppress, disad-
vantage, or impose differential burdens upon speech
because of its content.” Turner Broadcasting, 512 U.S.
at 642. To satisfy strict-scrutiny review, a law that reg-
ulates speech must be necessary to serve a compelling
state interest and must be narrowly drawn. R.A.V. v.
St. Paul, 505 U.S. 377, 382 (1992).

The legislative intent behind Minn. Stat. § 609.352,
subd. 2(a)(2) is the protection of children from sexual
predators encountered online. See Exhibit 1 (Unofficial
Transcript of Minutes of House File 503 (2007) and
Senate File 643 (2007), H.F. No. 829, ch. 54, art. 2 §7
(2007) (“unofficial legislative history transcript”)). The
provision is geared towards prohibiting sexual preda-
tors from “grooming” children. See id., p. 2. “Grooming”
is a common practice of pedophiles, whereby the pedo-
phile engages in sexually-explicit conversations with
the child and/or exposes the child to pornographic ma-
terial, to attempt to lower the child’s inhibitions to fu-
ture sexual contact.

Without any doubt, the State has a “compelling
interest” to protect the physical and psychological well-
being of children from the harms posed by online pedo-
philes. See Sable Communications of California, Inc. v.
FCC, 492 U.S. 115, 126 (1989); New York v. Ferber, 458
U.S. 747, 757, 102 S.Ct. 3348 (1982); Osborne v. Ohio,
495 U.S. 103, 110-11, 110 S.Ct. 1691 (1990). Nonethe-
less, the State must narrowly draw any law enacted in
furtherance of its interest. R.A.V., 505 U.S. at 382.
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A law is narrowly drawn if it employs the least re-
strictive means to achieve its goal and if there is a close
nexus between the government’s compelling interest
and the restriction. See Denver Area Educational Tele-
commaunications Consortium, Inc. v. F.C.C., 518 U.S.
727, 755-56, 116 S.Ct. 2374 (1996). According to the
Supreme Court,

The purpose of the [least restrictive means]
test is to ensure that speech is restricted no
further than necessary to achieve the goal, for
it is important to assure that legitimate
speech is not chilled or punished. For that rea-
son, the test does not begin with the status
quo of existing regulations, then ask whether
the challenged restriction has some additional
ability to achieve Congress’ legitimate inter-
est. Any restriction on speech could be justi-
fied under that analysis. Instead, the court
should ask whether the challenged regulation
is the least restrictive means among availa-
ble, effective alternatives.

Ashcroft v. A.C.L.U., 542 U.S. 656, 666, 124 S.Ct. 2783
(2004) (Ashcroft II). If a less restrictive means of meet-
ing the compelling interest could be at least as effective
in achieving the legitimate purpose that the statute
was enacted to serve, then the law in question does not
satisfy strict scrutiny. See Reno v. A.C.L.U., 521 U.S.
844,874,117 S.Ct. 2329 (1997). Furthermore, when the
content of speech is the crime, scrutiny is strict be-
cause, “as a general matter, the First Amendment
means that government has no power to restrict ex-
pression because of its message, its ideas, its subject
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matter, or its content.” Ashcroft v. A.C.L.U., 535 U.S.
564, 573, 122 S.Ct. 1700 (2002) (Ashcroft I) (quotation
marks omitted).

Minn. Stat. § 609.352 subd. 2a(2) is facially over-
broad and not narrowly drawn to achieve the State’s
compelling interest in protecting children from sexual
predators on the internet. This provision prohibits
a “substantial” amount of constitutionally protected
speech “judged in relation to the statute’s plainly legit-
imate sweep.” Virginia v. Hicks, 539 U.S. 113, 118-19,
123 S.Ct. 2191 (2003). The law raises numerous con-
cerns of constitutional magnitude. It does not confine
prohibited communications to those subject matters
considered obscene, pornographic, or harmful to mi-
nors by any standard. Such a limitation would serve to
remove from the law’s ambit material having scientific,
educational, or other redeeming social value. Thus, the
law broadly prohibits adult-to-child communications
about subjects merely “relating to” sexual conduct,
which would conceivably include such socially im-
portant subject matters as contraception. Significantly,
the law does not require that an adult have any intent
to seduce, lure, or engage in sexual conduct with a
child. The intent requirement of Minn. Stat. § 609.352
subd. 2a(2) is an intent to arouse any person’s sexual
desire. This is not unlawful if accomplished. “Sexual
expression which is indecent but not obscene is pro-
tected by the First Amendment|.]” Sable Communica-
tions of California v. FCC, 492 U.S. 115, 126, 109 S.Ct.
2829 (1989); Reno v. ACLU, 521 U.S. 844,874,117 S.Ct.
2329 (1997). The law accordingly ensnares protected
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speech between adults. For example, an adult would be
subject to prosecution and severe criminal penalties
for publishing materials relating to sexual conduct in
a forum or chat room intending such materials be
viewed by other adults and arouse their sexual desire,
so long as a child accesses the material and there is
some indication that the adult should have known the
child was a forum or chat-room member. It is worth

noting the United States Supreme Court’s opinion in
Renov. A.C.L.U,:

In arguing that the CDA does not so diminish
adult communication, the Government relies
on the incorrect factual premise that prohib-
iting a transmission whenever it is known
that one of its recipients is a minor would not
interfere with adult-to-adult communication.
The findings of the District Court make clear
that this premise is untenable. Given the size
of the potential audience for most messages,
in the absence of a viable age verification pro-
cess, the sender must be charged with know-
ing that one or more minors will likely view it.
Knowledge that, for instance, one or more
members of a 100—person chat group will be a
minor—and therefore that it would be a crime
to send the group an indecent message—
would surely burden communication among
adults.

It is at least clear that the strength of the Gov-
ernment’s interest in protecting minors is not
equally strong throughout the coverage of this
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broad statute. Under the CDA, a parent allow-
ing her 17-year-old to use the family computer
to obtain information on the Internet that
she, in her parental judgment, deems appro-
priate could face a lengthy prison term. See 47
U.S.C. § 223(a)(2) (1994 ed., Supp. II). Simi-
larly, a parent who sent his 17—year—old col-
lege freshman information on birth control
via email could be incarcerated even though
neither he, his child, nor anyone in their home
community found the material “indecent” or
“patently offensive,” if the college town’s com-
munity thought otherwise.

The Government also asserts that the “knowl-
edge” requirement of both §§ 223(a) and (d),
especially when coupled with the “specific
child” element found in § 223(d), saves the
CDA from overbreadth. Because both sections
prohibit the dissemination of indecent mes-
sages only to persons known to be under 18,
the Government argues, it does not require
transmitters to “refrain from communicating
indecent material to adults; they need only re-
frain from disseminating such materials to
persons they know to be under 18.” Brief for
Appellants 24. This argument ignores the fact
that most Internet forums—including chat
rooms, newsgroups, mail exploders, and the
Web—are open to all corners. The Govern-
ment’s assertion that the knowledge require-
ment somehow protects the communications
of adults is therefore untenable. Even the
strongest reading of the “specific person” re-
quirement of § 223(d) cannot save the statute.
It would confer broad powers of censorship, in
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the form of a “heckler’s veto,” upon any oppo-
nent of indecent speech who might simply
log on and inform the would-be discoursers
that his 17-year-old child—a “specific per-
son ... under 18 years of age,” 47 U.S.C.A.
§ 223(d)(1)(A) (Supp.1997)—would be pre-
sent.

521 U.S. 844, 876, 117 S.Ct. 2329 (1997).

Minn. Stat. § 609.352 subd. 2a(2) punishes speech
simply because that speech increases the chance that
a pedophile might use it to commit an illegal act “at
some indefinite future time.” Free Speech Coalition,
535 U.S. at 253. In doing so, it ensnares a vast universe
of protected speech, including many modern movies,
television shows, painting masterpieces, classic books,
and advertisements as well as outright obscenity, ma-
terial harmful to a child, and child pornography. In com-
parison to its overbreadth, the provision does not serve
any compelling interest that is not already served by
separate, more narrowly-drawn, and constitutional
statutory provisions. See Minn. Stat. § 609.352, subd. 2
(prohibiting solicitation of children); see also Minn.
Stat. § 617.293, subd. 1 (prohibiting the dissemination
to children of material that is “harmful” to children).

The Court concludes that Minn. Stat. § 609.352
subd. 2a(2) is facially overbroad and not narrowly
drawn and is therefore unconstitutional under the
First Amendment.
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Probable Cause Challenge to Count I1

The purpose of a Florence hearing is to determine
whether there are sufficient grounds to establish prob-
able cause to believe that the defendant is guilty of a
charged offense, not to decide his guilt in the matter.
See State v. Schwartz, 266 Minn. 104, 108, 122 N.W.2d
769, 772 (Minn. 1963). The district court should deny a
motion to dismiss for lack of probable cause if there are
facts on the record that present a question for a jury.
State v. Lopez, 778 N.W.2d 700, 703, 703-04 (Minn.
2010).

Defendant argues that D.P. is an uncharged co-
conspirator to the crime of Possession of Child Pornog-
raphy and that D.P. cannot therefore be permitted to
corroborate evidence regarding Defendant’s receipt of
the image at issue or the contents of that image. It is
true that a conviction cannot be based on the uncorrob-
orated testimony of an accomplice. See Minn. Stat.
§ 634.04; State v. Henderson, 620 N.W.2d 688, 700
(Minn. 2001). However, even assuming that D.P. is an
accomplice, “a finding of probable cause ... [can] be
based on testimony which would not support a convic-
tion, i.e., the testimony of an uncorroborated accom-
plice.” Florence, 306 Minn. 442, 448, 239 N.W.2d 892,
897 (Minn. 1976) (citing State ex rel. Jeffrey v. Tessmer,
211 Minn. 55, 300 N.W. 7 (Minn. 1941)).

With some reluctance, the Court finds that the
State possesses sufficient evidence to establish proba-
ble cause for trial on Count II, Possession of Child Por-
nography. That evidence consists of D.P.’s statement
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that Defendant sent him at least one sexually explicit
photograph while the two of them were engaged in a
sexually-explicit conversation; Defendant thereafter
stated she wanted something in return from D.P.; and
D.P. responded by taking a photograph of his bare gen-
itals and sending it to Defendant. The evidence also
consists of Defendant’s statement in which she admits
she engaged in sexually explicit conversations with
D.P,; sent D.P. the three photographs of females in var-
ious stages of undress; and received, viewed, and then
hid the photograph showing D.P.’s bare genitals. The
State also has evidence of the sexually-explicit text
messages between D.P. and Defendant, which evidence
shows the text messages were sent near the time D.P.
and Defendant shared the aforementioned photo-
graphs. It will be up to the jury to determine whether
D.P. can provide an adequate description of the pur-
ported pornographic work that, when together with
other corroborative and circumstantial evidence,
meets the statutory definition of child pornography be-
yond a reasonable doubt. See Minn. Stat. § 617.527,
subd. 4 (prohibiting the possession of a “lewd” (i.e., “ob-
scene”) image of a minor’s genitalia). Of course, the
State will also be required to prove that Defendant in
fact possessed the image in question and had the req-
uisite knowledge of its child-pornographic contents.
Although the Court is of the opinion that the State will
face difficulties establishing Defendant’s guilt beyond
a reasonable doubt, the weight and credibility of the
evidence are issues properly left to a jury.
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Minnesota Statutes
Minn. Stat. § 617.241 subd. 2(a)

It is unlawful for a person, knowing or with reason to
know its content and character, to:

(a) exhibit, sell, print, offer to sell, give away, circu-
late, publish, distribute or attempt to distribute any
obscene material . . ..

Minn. Stat. § 617.293 subd. 1

It is unlawful for any person knowingly to sell or loan
for monetary consideration to a minor:

(a) any picture, photograph, drawing, sculpture, mo-
tion picture film, or similar visual representation or
image of a person or portion of the human body which
depicts nudity, sexual conduct, or sadomasochistic
abuse and which is harmful to minors, or

(b) any book, pamphlet, magazine, printed matter
however reproduced, or sound recording which con-
tains any matter enumerated in clause (a), or which
contains explicit and detailed verbal descriptions or
narrative accounts of sexual excitement, sexual con-
duct, or sadomasochistic abuse which, taken as a
whole, is harmful to minors.

Minn. Stat. Ann. § 609.352

Subd. 1. Definitions. As used in this section:

(a) “child” means a person 15 years of age or younger,
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(b) “sexual conduct” means sexual contact of the indi-
vidual’s primary genital area, sexual penetration as
defined in section 609.341, or sexual performance as
defined in section 617.246; and

(c) “solicit” means commanding, entreating, or at-
tempting to persuade a specific person in person, by
telephone, by letter, or by computerized or other elec-
tronic means.

Subd. 2. Prohibited act. A person 18 years of age or
older who solicits a child or someone the person rea-
sonably believes is a child to engage in sexual conduct
with intent to engage in sexual conduct is guilty of a
felony and may be sentenced as provided in subdivi-
sion 4.

Subd. 2a. Electronic solicitation of children. A
person 18 years of age or older who uses the Internet,
a computer, computer program, computer network,
computer system, an electronic communications sys-
tem, or a telecommunications, wire, or radio communi-
cations system, or other electronic device capable of
electronic data storage or transmission to commit any
of the following acts, with the intent to arouse the sex-
ual desire of any person, is guilty of a felony and may
be sentenced as provided in subdivision 4:

(1) soliciting a child or someone the person reasona-
bly believes is a child to engage in sexual conduct;

(2) engaging in communication with a child or some-
one the person reasonably believes is a child, relating
to or describing sexual conduct; or
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(3) distributing any material, language, or communi-
cation, including a photographic or video image, that
relates to or describes sexual conduct to a child or
someone the person reasonably believes is a child.

Subd. 2b. Jurisdiction. A person may be convicted of
an offense under subdivision 2a if the transmission
that constitutes the offense either originates within
this state or is received within this state.

Subd. 3. Defenses. (a) Mistake as to age is not a de-
fense to a prosecution under this section.

(b) The fact that an undercover operative or law en-
forcement officer was involved in the detection or in-
vestigation of an offense under this section does not
constitute a defense to a prosecution under this sec-
tion.

Subd. 4. Penalty. A person convicted under subdivi-
sion 2 or 2a is guilty of a felony and may be sentenced
to imprisonment for not more than three years, or to
payment of a fine of not more than $5,000, or both.

Minn. Stat. § 617.247 subd. 4(a)

(a) A person who possesses a pornographic work or a
computer disk or computer or other electronic, mag-
netic, or optical storage system or a storage system of
any other type, containing a pornographic work, know-
ing or with reason to know its content and character, is
guilty of a felony and may be sentenced to imprison-
ment for not more than five years and a fine of not
more than $5,000 for a first offense and for not more
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than ten years and a fine of not more than $10,000 for
a second or subsequent offense.

Georgia Statutes
Ga. Code Ann. § 16-12-100.1(a)(6)-(8)

(6) “Sadomasochistic abuse” means flagellation or
torture by or upon a person who is nude or clad in un-
dergarments or in revealing or bizarre costume or the
condition of being fettered, bound, or otherwise physi-
cally restrained on the part of one so clothed.

(7) “Sexual conduct” means human masturbation,
sexual intercourse, or any touching of the genitals, pu-
bic areas, or buttocks of the human male or female or
the breasts of the female, whether alone or between
members of the same or opposite sex or between hu-
mans and animals in an act of apparent sexual stimu-
lation or gratification.

(8) “Sexual excitement” means the condition of hu-
man male or female genitals or the breasts of the fe-
male when in a state of sexual stimulation.

Ga. Code Ann. § 16-12-100.2(b)
(b) As used in this Code section, the term:

(1) “Child” means any person under the age of 16
years.
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(2) “Electronic device” means any device used for the
purpose of communicating with a child for sexual pur-
poses or any device used to visually depict a child en-
gaged in sexually explicit conduct, store any image or
audio of a child engaged in sexually explicit conduct, or
transmit any audio or visual image of a child for sexual
purposes. Such term may include, but shall not be lim-
ited to, a computer, cellular phone, thumb drive, video
game system, or any other electronic device that can
be used in furtherance of exploiting a child for sexual
purposes;

(3) “Identifiable child” means a person:

(A) Who was a child at the time the visual depiction
was created, adapted, or modified or whose image as a
child was used in creating, adapting, or modifying the
visual depiction; and

(B) Who is recognizable as an actual person by the
person’s face, likeness, or other distinguishing charac-
teristic, such as a unique birthmark or other recogniza-
ble feature or by electronic or scientific means as may
be available.

The term shall not be construed to require proof of the
actual identity of the child.

(4) “Sadomasochistic abuse” has the same meaning
as provided in Code Section 16-12-100.1.

(5) “Sexual conduct” has the same meaning as pro-
vided in Code Section 16-12-100.1.
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(6) “Sexual excitement” has the same meaning as
provided in Code Section 16-12-100.1.

(7) “Sexually explicit nudity” has the same meaning
as provided in Code Section 16-12-102.

(8) “Visual depiction” means any image and includes
undeveloped film and video tape and data stored on
computer disk or by electronic means which is capable
of conversion into a visual image or which has been
created, adapted, or modified to show an identifiable
child engaged in sexually explicit conduct.

Ga. Code Ann. § 16-12-100.2(e)

(e)(1) A person commits the offense of obscene Inter-
net contact with a child if he or she has contact with
someone he or she knows to be a child or with someone
he or she believes to be a child via a computer wireless
service or Internet service, including, but not limited
to, a local bulletin board service, Internet chat room, e-
mail, or instant messaging service, and the contact in-
volves any matter containing explicit verbal descrip-
tions or narrative accounts of sexually explicit nudity,
sexual conduct, sexual excitement, or sadomasochistic
abuse that is intended to arouse or satisfy the sexual
desire of either the child or the person, provided that
no conviction shall be had for a violation of this subsec-
tion on the unsupported testimony of a child.

(2) Any person who violates paragraph (1) of this sub-
section shall be guilty of a felony and, upon conviction
thereof, shall be punished by imprisonment for not less
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than one nor more than ten years or by a fine of not
more than $10,000.00; provided, however, that if at the
time of the offense the victim was at least 14 years of
age and the defendant was 18 years of age or younger,
then the defendant shall be guilty of a misdemeanor.

Ga. Code Ann. § 16-12-102(7)

(7) “Sexually explicit nudity” means a state of un-
dress so as to expose the human male or female geni-
tals, pubic area, or buttocks with less than a full
opaque covering, or the showing of the female breast
with less than a fully opaque covering of any portion
thereof below the top of the nipple, or the depiction of
covered or uncovered male genitals in a discernibly
turgid state.

Oregon Statutes in Effect at the Time of
Powell’s Books, Inc. v. Kroger,
622 F.3d 1202 (9th Cir. 2010)

Or. Rev. Stat. § 167.054(1) (2008)

A person commits the crime of furnishing sexually ex-
plicit material to a child if the person intentionally fur-
nishes a child, or intentionally permits a child to view,
sexually explicit material and the person knows that
the material is sexually explicit material.
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Or. Rev. Stat. § 167.051(4) (2008)

(4) “Sexual conduct” means: (a) Human masturbation
or sexual intercourse; (b) Genital-genital, oral-genital,
anal-genital or oral-anal contact, whether between
persons of the same or opposite sex or between humans
and animals; (c¢) Penetration of the vagina or rectum
by any object other than as part of a medical diagnosis
or as part of a personal hygiene practice; or (d) Touch-
ing of the genitals, pubic areas or buttocks of the hu-
man male or female or of the breasts of the human
female.

Or. Rev. Stat. § 167.057(1)-(2) (2008)

(1) A person commits the crime of luring a minor if
the person: (a) Furnishes to, or uses with, a minor a
visual representation or explicit verbal description or
narrative account of sexual conduct; and (b) Furnishes
or uses the representation, description or account for
the purpose of: (A) Arousing or satisfying the sexual
desires of the person or the minor; or (B) Inducing the
minor to engage in sexual conduct.

(2) A person is not liable to prosecution for violating
subsection (1) of this section if the person furnishes or
uses a representation, description or account of sexual
conduct that forms merely an incidental part of an oth-
erwise nonoffending whole and serves some purpose
other than titillation.
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Texas Statutes in Effect at the Time of
Ex Parte Lo, 424 S.W.3d 10
(Tex. Crim. App. 2013)

Tex. Penal Code Ann. § 21.01(1)-(3)

(1) “Deviate sexual intercourse” means:

(A) any contact between any part of the genitals of
one person and the mouth or anus of another person,;
or

(B) the penetration of the genitals or the anus of an-
other person with an object.

(2) “Sexual contact” means, except as provided by
Section 21.11, any touching of the anus, breast, or any
part of the genitals of another person with intent to
arouse or gratify the sexual desire of any person.

(3) “Sexual intercourse” means any penetration of
the female sex organ by the male sex organ.

Tex. Penal Code Ann. § 33.021 (2007)

(a) In this section:
(1) “Minor” means:

(A) anindividual who represents himself or herself to
be younger than 17 years of age; or

(B) an individual whom the actor believes to be
younger than 17 years of age.
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(2) “Sexual contact,” “sexual intercourse,” and “devi-
ate sexual intercourse” have the meanings assigned by
Section 21.01.

(3) “Sexually explicit” means any communication,
language, or material, including a photographic or
video image, that relates to or describes sexual con-
duct, as defined by Section 43.25.

(b) A person who is 17 years of age or older commits
an offense if, with the intent to arouse or gratify the
sexual desire of any person, the person, over the Inter-
net, by electronic mail or text message or other elec-
tronic message service or system, or through a
commercial online service, intentionally:

(1) communicates in a sexually explicit manner with
a minor; or

(2) distributes sexually explicit material to a minor.

(c) A person commits an offense if the person, over
the Internet, by electronic mail or text message or
other electronic message service or system, or through
a commercial online service, knowingly solicits a minor
to meet another person, including the actor, with the
intent that the minor will engage in sexual contact,
sexual intercourse, or deviate sexual intercourse with
the actor or another person.

(d) It is not a defense to prosecution under Subsec-
tion (c) that:

(1) the meeting did not occur;
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(2) the actor did not intend for the meeting to occur;
or

(3) the actor was engaged in a fantasy at the time of
commission of the offense.

(e) It is a defense to prosecution under this section
that at the time conduct described by Subsection (b) or
(c) was committed:

(1) the actor was married to the minor; or

(2) the actor was not more than three years older
than the minor and the minor consented to the con-
duct.

(f) An offense under Subsection (b) is a felony of the
third degree, except that the offense is a felony of the
second degree if the minor is younger than 14 years of
age or is an individual whom the actor believes to be
younger than 14 years of age at the time of the com-
mission of the offense. An offense under Subsection (c)
is a felony of the second degree.

(g) If conduct that constitutes an offense under this
section also constitutes an offense under any other law,
the actor may be prosecuted under this section, the
other law, or both.

Tex. Penal Code Ann. § 43.25(a)(2)

“Sexual conduct” means sexual contact, actual or sim-
ulated sexual intercourse, deviate sexual intercourse,
sexual bestiality, masturbation, sado-masochistic abuse,
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or lewd exhibition of the genitals, the anus, or any por-
tion of the female breast below the top of the areola.
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court
(202) 479-3011

June 28, 2017

Mr. Mark William Bennett
Bennett & Bennett

917 Franklin Street
Fourth Floor

Houston, TX 77002

Re: Krista Ann Muccio
v. Minnesota
Application No. 16A1144

Dear Mr. Bennett:

The application for a further extension of time in
the above-entitled case has been presented to Justice
Gorsuch, who on June 28, 2017, extended the time to
and including August 4, 2017.

This letter has been sent to those designated on
the attached notification list.

Sincerely,
Scott S. Harris, Clerk

by [/s/]
Redmond K. Barnes
Case Analyst

[attached notification list omitted]
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court
(202) 479-3011

May 24, 2017

Mr. Mark William Bennett
Bennett & Bennett

917 Franklin Street
Fourth Floor

Houston, TX 77002

Re: Krista Ann Muccio
v. Minnesota
Application No. 16A1144

Dear Mr. Bennett:

The application for an extension of time within
which to file a petition for a writ of certiorari in the
above-entitled case has been presented to Justice Alito,
who on May 24, 2017, extended the time to and includ-
ing July 7, 2017.

This letter has been sent to those designated on
the attached notification list.

Sincerely,
Scott S. Harris, Clerk

by [/s/]
Redmond K. Barnes
Case Analyst

[attached notification list omitted]
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