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QUESTION PRESENTED
Whether volunta‘ry manslaughter, in violation .of 18 USC
- 1112(a), is a "‘crime of violence” unde__r 18 ,UV.S.‘C.,-924V('¢) (1) (A),

(1)




IN THE.SUPREME COURT OF THE UNITED STATES

No. 17-5484
BRIAN GENE MCCOY, PETITIONER
V.

' UNITED STATES OF AMERICA

~ ON PETITION FOR A WRIT OF CERTIORARI
- TO THE UNITED STATES COURT OF APPEALS
'FOR THE EIGHTH CIRCUIT ‘

BRIEF FOR THE UNITED STATES IN OPPOSITION

 OPINIONS BELOW
The opinion of the court of appeals (Pet. App. Al) is not

: p’ﬁbli‘shed in the Federal Reporter. bThe- order of the distr‘ict court

(Pet. App. Bl—BS)iis ﬁnrepdrtéd.
| - JURISDICTION .
| - The- judgment of‘the'éourt éf appeélsvwas*entered on Februéry
- 23( 2017. ‘A peﬁitioﬁ‘for.féhearihé was deﬁiedvon May 5, 2017.(Pet.A
App. Dl)."The petitiénlfor a writ bf certiorari was filed on
'August 1,'2017; The jurisdictiOn of fhis‘Court is invoked'undef.'

28 U.S.C. 1254(1).




STATEMENT
: Foliewing a Jjury trial in the United States Districf Court
fer the District of'NOrth Dakota; petltloner was conv1cted of
'voluntary manslaughter, in v1olatlon of 18 U.S.C 1112 (2000), and

~using or carrylng a flrearm during and in relatlon to a “crlme of

~violence,” in violation ofg18 U.s.cC. 924(c)(1)(A).‘ Theidlstrlct o

-vcourt‘sentenced pefitioner to.216}months of imprisonment, to be
'fo;iowed by five yearsiof supervised‘release. Judgment 243( AThe
eourt of appeals‘affirmed 496 F.3d 853, Petitionerbsubsequently'
§ flled a motlon for postconv1ctlon rellef under 28 U.s.C. 2255 in‘
which he argued that his CODVlCthH and sentence under Section
924(c) should be vacated 'Tne district eourt aenied'petitiener’s‘
~ motion and denled his request for a certlflcate of appealablllty'
(COA).Y Pet.‘App. B1-B3. The court of appeals also denied a COA. ;
Id. at Al o R | B
I..i Petitioner ‘lived nithﬁ his wife, Hanni, in Hanni’s
mother’s honse on the Eoiﬁ Berthold indian Resenvatien'in‘No;ﬁh,
Dakqta; 496 F.3d atv855. bHannifs_sisfer and her sister’s hnsband;:
Wayne, lived in fhe same house[ ggii; Petitioner’s brother,
iBrent, lived-an a nearby motor home . iEiQ; |
" On October 17, ZOOS}.Hannivdiscovered that petitioner and .
Brent were donsumingAalcohol’with an underage girl in Brent’s home
‘and that Erent appeared,to be in bed with tne girlL: 496 F.3d at

‘,855;'Presentence InVestigation Report’(PSR)vﬁ 4. Hanni informed




.hér brothér—in—law; Wayne, who knocked.on the door OfiBrent;s motor
‘the, yellihg-ﬁo petitiﬁne; and Brént“that they should not‘be with
the girl./ 496 F?3d af 855.  Petitioher,.h6lding a firearﬁ,,eXited
 Bt¢nt;s ﬁdtér home ahd‘cénfronted Wayne."Egig;"ﬁftér'a,vefbél»
; altercation, petitioner shot Wayné fhrée timés. ggig;- Petitiéner
,sﬁbsequehtly told police officers that he had shot’WQYne and that
 he hoped Wayne died; -£Qig; 'Wéyne died as a}reéult of the gunshot.
wgunds, Ihié; | | |
| A fedérai'grand‘jurybchargedbﬁetitionef with Second-degree
. murder in‘Indian céﬁntpy, iﬁ violafion:of-lé U.S.C. 1111 (2000) ;
and ﬁsiné or carrying a fifearm during and'in'reiation‘to a crime
bf violence (namely; -thevbmﬁ:der)}: in violation 6f‘ 18. U.S-.C.
924 (c) (1) (A) . ;indictmentjl—Z.' The jury écquitted pefitioner of
 :3secbnded¢greé murder;:but-§§nvicted‘him oh;tﬁé lessér—included:
offense vof voluntary manéiaughter,‘ in violation QfA 18 U.s.c.
1112(a);'and,<m1 thé:section 924(cfboffense." Vefdiét 1. The ’
f,distriét,court sehtenced petitioﬁéﬁltov2i6 months of»imprisonmentv
: _(96-months on the volﬁntary mansléughter'offenSe and a consecﬁtiQe_
‘séntenée of 120 months on Ehé'Section'92A(c) offensej, to be
‘followed by five yeérs{of supefvised release. Judgmen£‘2—3.

2. In 2015, this Court held in Johnsdn v. United States, .

135 S. Ct. 2551, that the “residual clause” of the Armed Career
Criminal Act of 1984 (ACCA), 18 U;S{Cu 924 (e) (2) (B) (ii), is

uncqnstitutionaliy vague. 135 8. Ct. at 2257. The ACCA's residual




- clause .defines a “yioient yfelony”~'to include’ an ’offense that
'_“otherwise involves conductpthat presents ayserions potential rist“
"of phy31cal injury to another.” ié u. é Cl'924(e)(2 B)(ii). |
| In 2016 petltloner flled a motion for. postconv1ct10n relief
under 28 U,S.C.,'2255, in whlch he argued that voluntary'
‘manslaughter is not a “crime of‘violenceévunder section 924 (c) and
y'thnsihis.conyiction andisentence onpthe'Seotion 924(0) count should
be vaoated.' See D. Ct. Doc. 67, at 1-2 (June 21, 2016) . aéeotione
'924(’) defines:a “crime-of violence":as>a felony'that either “has
t'as an element the use, attempted use, or’ threatened use of phy51cai
i force' agalnst the person or property of another, 18 U.s.C.
'924( (3) (&), or, “by 1ts nature, 1nvolves a substantlal risk thatv
rphy31cal force agalnst the person or property of another may be
used in 'the course of commlttlng, the offense,” 18 U.S.C.
:‘924(0)(3f(B). ?etitioner: argued thatf Johnson’s. holding JWith
respect to ‘the> ACCA’'s residual clause “eduaily. invalidates”
Seqt’ion{ -924(’c‘)‘(3) (B), and that his Section 924(c) conviction

:rested “solely” on Section 924(5)(3)13). D. Ct. Doc}:67, at‘l.
,The district court'denied petitionerfs motion; 'Pet, App.-Bl—
jB3. The court stated that petitioner’s motion>was fnot actually
,based_upon'the newbrule annonnced in Johnson”; instead, petitioner
Was'“attempt[ing} to»create a second new‘rule hy extending Johnson
»vto convictions_under Sectionj924(c)(3)(B).”‘;;g; at B2. The oOurt

'additionally observed that the Eighth Cirouit'had “rejected the




ergument that Section 924 (c) (3) (B) iévunconstitutionally vague.

under Johnson.” Tbid. (citing United States v. Prickett, 830 F.3d
760 (8th Cir.) (per curiam), modified on reh’g, 839 F.3d 697 (8th
?Cirl»2016)v(per cﬁriam), petitiOn fof cett. pendihg, No. 16;7373 |
(filed Dec. 28, 2016)) The district court also denied a COA
e holding that petltloner had falled to show that the motlon ralsedt

"'a debatable constltutlonal questlon or was otherw1se deserv1ng of

. further proceedlngs Id. at BB (c1t1ng, e. g , Barefoot V. Estelle,

'463-U.S;_880;'893~h.4 (1983)).
3. Petltloner filed an appllcatlon for a COA in the court
of appeals, whlch the court summarlly denled Pet. App. Al.
o | AARGUMENT |
'vPetitioner oontends (Pet; 4—8)'that the definition of a Ycrime'

of violence” in 18 U.S.C.f924(c)(3)(B) is unconstltutlonally Vaguev

in light of Johnson v..United States, 135,5- ct. 2551 (2015 He
notes (Pet. 8-10) that a circuit conflict'ex1sts over whether
‘.Sectionv924(c)(3)(B) is constitutiOnal and that this Court has

’.'grantedkreview in Sessions v. Dimaya, No. 15-1498 (reargued Oct. -

-2, 2017), to decide whether the similarly worded definition of a
“crime of viclence” in 18 U.S.C. 16(b), as incorporated into the

' Immigration and Nationality Act’s definition of the term

“aggravated felony,7>8 U.S.C. 1101 (a) (43), is unconstitutionally:'_‘

' vegue; Petitioner therefore suggests that the Court should hold




his:petitibn-for é,writ of certiorari pendiﬁg.the decisipn in
’ _Dimagal, .

Céntrary to petitioneffs suggestién, ﬁis petition'shouldibe‘
vdenied,,becausélfhe:resoiution of Dimaya wiil have'nb‘effectvon
 the %aliaity,;éf his Séctioﬁ. 924 (c) con#ictidnf Petitipnéf;s

predicaté offense for the Secﬁion 924 (c) convictioﬁ has gas an
element the use, atfempted usé,‘dr thzeaténed_use of physical forée
,égainst the person ‘dr property 'of> énother,” éﬁd thué it
uiﬁdepeﬁdeﬁtly Quélifies asiai“crime of violencé”»under'18 U.s.C.
'_924(c)(3)iA). His convictioﬁ is therefore lawful irrespective Qf
vthé' outcoﬁe' of ‘Dimaya ,of " the éonsﬁitufionaiity of. Séction
9241(c) (3) (B) . | |

:Cohtrarynvtov petifionef’s suggestion.‘that the matteIA‘is
‘uhcleér (Péﬁ. 3),‘the récbfd‘establiéhes'that his Secﬁion 924 (c)
"chvictioﬁ»'wés based an_theA predicate ‘crime of 'Voluntary"
manslaughter,‘in violation of~18 U)S.C:’lliZ(a), hét invbluntary
'manslaugﬂter.‘ Voluntary manéiaughter and:involuntary mgnslaughter
 ’cérry>,diffefent punishments,‘ seé  18: U;S.C;‘ 1112(b) (lS—Yeér
statutory‘ﬁaximﬁm for voluntary maﬂsléughtef and 8-year statutory
maximﬁm for ,ihvoluntary‘ manSlaughter),‘ so.  the b“statﬁtOry
"alternéﬁivésﬁ are eleﬁenfs and -céurtS' may use the modified
Hcétegoricélbappﬁoach j—binéludiﬁg cénsulting “tﬁé reébrd of [the]

prior conviction” -- to determine which alternative applied to

- petitioner. Mathis v. United States, 136 S. Ct. 2243; 2256 (2016)-.




'Here, the jury instructions and guilty verdict show that petitioner
'Jwas convioted of‘vo1untary mansiaughter. _See Final Instructfons,

at . 5 {identifying v“{vjoluntary [m]anslaughter as a lesser‘
:‘included offense of secOnd—degree _murder); Verdict 1 kfinding’
petitioneriguilty-of thev“lesser included offense of voluntary'
manslaughter”). The ‘jury’s' verdict"on the‘ additional Section
‘924(c) count therefore loglcally rests on that predlcate offense

[

Voluntary manslaughter, in v1olatlon of 18 U.S.C. 1112(a),,

requires the “unlawful killing of a human belng w1thout mallcev,

-]f‘# * [u]pon a sudden quarrel or heat of pa531on. The offense
requares proof “of the physical act of unlawfully kllllng another”v‘
- and that the defendant acted w1th “elther,a general intent to kill,
intent to do _serious _bodilye'injury, or with denraved. heart

. recklessness.” United States v. Barrett, 797 F.3d 1207, 1222 (10th

"Cir.~2015)k(quoting United States v. Serawog, 410 F.3d 656, 666-
© (10th Cir. 200)), cert. denied, 137 5. Ct. 36 (2016).

“The crime of voluntary manslaughter thuswnecesearilyninvolves
- the “use of nhysioal force againat the.?erson Kk dof another;”
'w1thln the meanlng of Sectlon 924(0)(3)(A) : A‘physical act that
klllS someonevquallfles as the sort of “violent force ‘"*:* *

capable of causing physical pain or injuryvto another person,”

Johnson v. United Statee, 559 U.S. 133,-140 (2010), that thiS’Court”>
~has held constitutes,“physical force” for'purposes of a proviSion

~like this one. " Ibid. (construing 18»U.S.C.'924(e)(2)(B)(i)); see




United States v. Castleman, 134 S. Ct. 1405, 1416-1417 (2014)

- (Scalia, J., concurring ‘in part and concurring in judgment)
(finding it “impossible to cause bOdily'injury without using force
‘capabie~of’ produCing that result”).

The mens‘rea element of the offense is‘likewise consistent

:,vwitn the ﬁusevof.forcet” In Voisine v.. United States; 136 S’ Ct.
‘2272; 22?6/ 2277~(2016), thlS Court held that a Malne offense
requiring a }similar"mental state to petitloner S crime_,-e
v“iintentiOnally,_knowingly orAreckieSSly caus[ing]‘bodily injury_
"‘v:orxoffensiveiphysical contactito another personf” -— qualifiesfee
.an offense that “‘hes, ae an element, the use ofeattempted uee of
physical ‘force’" under iS U.StC. 921(&1(33)(A)‘ ,Although'
‘ Voieine’e holding did not directiy‘encompass Section'924(c)(3)(A),
see 136 S. Ct. at 2280 n.4 (reserv1ng question whether 18 U.s. C
-16(a) s definitlon of - “crime of v1olence 1ncludes.'“reckless
'behav1or ); the Court’s reasoning turned on the meaning of thev
word “use,” which is.employed‘inba‘simiiarvway in the definition
of “crime of violence” in Section’924fc)(3)(AJJ=vMoreoVer,'e€en it
trecklesslyfcaUSing injury did not always qualify»aS»theiuse,of
1force for purposes of Section 924(c)(3)(B), the conduct neCeseery

‘to 'constitute voluntary manslaughter 34— which‘ requires, at

.minimum, depraved heart recklessness ——.still would
Because petltioner s predlcate offense qualifies as a “crime."

of v1olence” under Section 924 {(c)( 3)( ), no reason exists to




consider whether it would also qgéiify'ﬁnder-Sectioh 924 (c) (3) (B)
A‘ or tb hold"this_.pétiti§n  for Dimava. | For the éamé reéson{,~
»petitioner canﬁ5t “shéw{ ]'th£t reasoﬁable jurisfs’cOula debafe”
"whétheﬁ hié con§i¢tionAﬁnder'Section 924(0) is‘qonstitutiona1,>as
'hé,muSt to obtain a COA on post-conviction review. §;395 v,'
McDaniel, 529 U.S. 473, 484 (2000). |

- -  CONCLUSION
' The»petifion’for a writ of ceftiérari should be aénied;
.ReSPethully submitted;"f
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