Statement of Jeffrey L. Fisher, Stanford Law School, Counsel for Patrick Kennedy

Rehearing is completely unnecessary.  The Court’s analysis with respect to the national consensus against executing someone for the crime of child rape remains fundamentally sound.  The only truly relevant question in assessing the national consensus in a given case is whether other jurisdictions could have sought the death penalty against the defendant.  The federal government could not have done so here.  Patrick Kennedy is a civilian, and the federal law criminalizing child rape by civilians does not make the offense a capital crime.  So Congress, just like the overwhelming majority of state legislatures across the country, has determined that this non-homicide offense is not serious enough to warrant the death penalty.   
  
Furthermore, it is unclear whether the provision of the military code upon which the State's petition rests making rape a capital offense even remains valid.  Contrary to the State’s suggestion in its petition for rehearing, Congress did not make any significant changes in 2006 with respect to this law.  Rather, Congress simply clarified that lack of consent is automatic in cases of rape of a child, and otherwise recodified the already existing penalties for the crime (against adults or children), which for decades had included the death penalty.  Given that the Supreme Court made clear 30 years ago that rape of an adult cannot be punished by death, it is uncertain whether this penalty provision remains in effect.  But it is certain that any argument that it is valid would have to depend on unique military concerns that obviously play no role in Patrick Kennedy's case.   

Background regarding military law:   

For decades, the death penalty has been a statutorily available punishment for rape (of an adult or a child) under the Uniform Code of Military Justice.  See 10 USCS § 920 (2006) (“Art. 120. Rape and carnal knowledge "(a) Any person subject to this chapter who commits an act of sexual intercourse, by force and without consent, is guilty of rape and shall be punished by death or such other punishment as a court-martial may direct.”).  This law was on the books when the U.S. Supreme Court held in Coker v. Georgia (1977), that non-homicidal rape of an adult may not be punished by death, but the Court’s survey of national consensus did not mention the law. 
In the years that followed Coker, some military courts stated that they believed that Coker rendered the military’s capital rape law invalid.  One court stated: 
[W]e hold that this is not a capital case. In its opinion in Coker v. Georgia, 433 U.S. 584 (1977), the United States Supreme Court concluded that the death sentence is grossly disproportionate and excessive punishment for the crime of rape of an adult woman and prohibited under the Eighth Amendment to the United States Constitution as cruel and unusual punishment. That opinion is binding upon us. 
United States v. McReynolds, 9 M.J. 881, 883 (A.F.C.M.R. 1980); see also United States v. Clark, 18 M.J. 775, 776 (N-M.C.M.R. 1984) (“A sentence of death for the crime of rape of an adult woman is prohibited by the Eighth Amendment to the U.S. Constitution.”).  The U.S. Supreme Court never addressed the issue.  Nor has it resolved whether the Eighth Amendment applies to the military the same as with respect to non-military offenses.  All the while, Congress left the capital rape provision on the books.  No-one to our knowledge was ever prosecuted under it. 
In 2006, in the midst of a 334-page fiscal authorization bill, Congress amended and re-codified various components of military rape law.  Among other things, Congress made clear that forcible intercourse with not just a female (as previously provided) but also a male can constitute rape.  Congress also made clear though new statutory language that when the victim of a rape of is a child, lack of consent is automatic. 
Although Congress made child rape a distinct kind of rape, it did not provide that it should be punished any more harshly than adult rape.  On the contrary, second-degree rape of an adult is punishable by 30 years and rape of a child is punishable by 20 years.  With respect to first degree rape, Congress amended § 920 to provide that a party found guilty of rape “shall be punished as a court-martial may direct.” 10 U.S.C.A. § 920 (West 2007).  The Public Law provided that: “Until the President otherwise provides pursuant to section 856 of title 10, United States Code,” the maximum punishment for rape (of any age victim) remains “death or such other punishment as the court martial may direct.” National Defense Authorization Act for Fiscal Year 2006, Pub. L. 109-163, § 552(b), 119 Stat. 3263.  The 908-page, 2008 edition of Manual for Courts-Martial United States provides: 
(a) In general. Death may be adjudged only when: (1) Death is expressly authorized under Part IV of this Manual for an offense of which the accused has been found guilty or is authorized under the law of war for an offense of which the accused has been found guilty under the law of war; and 
(2) The accused was convicted of such an offense 
Rule 1004 (“Capital Cases.”); Manual for Courts Martial, Rules for Court Martial, United States (2008 Edition) Part II, at 126; see also id., part IV at 68. 
Whether the interim penalty provision and the varying presidential executive orders constitutes “express authorization,” as required by the rules of the Manual for Courts-Martial, is unclear.   But the rape provision of the military code stands in contrast to the United Code’s provisions for other capital offenses, which explicitly authorize the death penalty. Section 918 specifically provides for the death penalty in specific instances of murder. It states that a person who violates that statute “is guilty of murder, and shall suffer such punishment as a court-martial may direct, except that if found guilty under clause (1) or (4), he shall suffer death or imprisonment for life as a court-martial may direct.” 10 U.S.C. § 918 (2000).  At the very most, however, the 2006 amendments to the military code simply carried forward prior provisions of the military code in a way that no-one thought was worthy of comment. 
Finally, it is worth noting that the last person to be executed by the military was U.S. Army Private John Bennett, who was hanged on April 13, 1961 for rape and attempted murder. As of January 2007, there were only seven men on the military’s death row. All seven were convicted of premeditated or felony murder. Death Penalty Information Center, The U.S. Military Death Penalty, http://www.deathpenaltyinfo.org/article.php?did=180&scid=32. 

